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Th-s section o« the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
ol which are keyed to and codified in 
the Code of Federal Regulations, which is 
relished under SO titles pursuant to 44 
US.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Oocuments. 

Rnces of now books are listed in the 
first FEDERAL REGISTER issue of each 

• K 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 

Service 

7CFR Part 301 
i Docket No. 85-3391 

Oriental Fruit Fly; Addition to the 
Quarantined Areas 

agency: Animal and Plant Health 
inspection Service, USOA. 
action: Interim rule. 

summary: This document amends the 
Oriental fruit fly regulations by adding a 
portion of Santa Clara County in 
Cuhfomiu to the list of areas designated 
quarantined areas. This action is 
necessary as an emergency measure in 
order to prevent the artificial spread of 
the Oriental fruit fly into noninfested 
orcas of the United States. The effect of 
this action is to impose certain 
restrictions on Ihe interstate movement 
of regulated articles moving interstate 
from the quarantined area. 
dates: Effective date of this interim 
rule November 19.1905. Written 
comments concerning this interim rule 
must be received on or before January 

21,198a 1 

addresses: Written comments should 
be submitted to Thomas O. Cessel. 
Director, Regulatory Coordination Staff. 
Animal and Plan! Health Inspection 
Service. U.S. Department of Agriculture, 
federal Building. Room 728. 6505 
IMr.resl Road. Hyattsvilie. Maryland 
M Comments should state that they 
ure in response to Docket Number 85- 
™ Written comments received may be 
inspected at Room 728. Federal Building, 
belween 8 a.m. and 4:30 p.m.. Monday 
through Friday, except holidays. 

TO* furthen information contact: 

den Lee. Assistant Director of the 
Nation*] Program Planning Staff in 
( barge of the Survey and Emergency 


Response Staff. Plant Protection and 
Quarantine. Animal and Plant Health 
Inspection Service, U.S. Department of 
Agriculture. Room 611 Federal Building. 
6505 Bek:rest Road. Hyattsvilie. MD 
20782, (301) 438-8365. 

SUPPLEMENTARY INFORMATION: 

Background 

The Oriental fruit fly, Daevs dorsalis 
(llendcl), Is a very destructive pest of 
numerous fruits (especially citrus fruits), 
nuts, vegetables, and berries. Tins pest 
can cause serious economic losses. 
Heavy infestations can result in 
complete loss of such crops. Its short life 
cycle permits the rapid development of 
serious outbreaks. 

A document published in Ihe Federal 
Register on October 24.1985. (50 FR 
43117-43125) established the Oriental 
fmit fly regulations (7 CFR 301.93 etsng.; 
referred to below as regulations). The 
regulations impose restrictions on the 
interstate movement of regulated 
articles from quarantined areas in order 
to prevent the artificial spread of the 
Oriental fruit fly to noninfested areas of 
the United States. 

The regulations, among other things, 
designated portions of Los Angeles and 
Orange Counties us quarantined areas. 

It was necessary to designate these 
areas as quarantined areas because of 
the finding of Oriental fruit fly. These 
areas remain infested at this time. 

However, the Oriental fruit fly has 
now been found in an area of Santa 
Clara County in California. These 
findings were based on trapping surveys 
conducted by inspectors of the United 
States Department of Agriculture and 
State agencies of California. The 
regulations in 5 301.93 provide that the 
Deputy Administrator shall list as a 
quarantined area each State, or each 
portion thereof, in which the Oriental 
fruit fly has been found by an inspector, 
or in which the Deputy Administrator 
has reason to believe that the Oriental 
fruit fly is present, or each portion of a 
State which the Deputy Administrator 
deems necessary to regulate because of 
its proximity to the Oriental fruit fly or 
its inseparability for quarantine 
enforcement purposes from localities in 
which the Oriental fruit fly occurs. 

Under this criteria it is necessary to 
amend the regulations by adding the 
following area in Santa Clara County in 
California as a quarantined area: 


That portion of Santa Clara Count)' lying 
within the following boundaries: Beginning at 
u point where U.S. Highway 101 intersects 
State Highway 237: then northeasterly along 
State Highway 237 to its intersection with 
Lawrence Expressway: then southerly along 
•aid expressway to its intersection with 
Tosni’in Drive; then easterly along said drive 
to its intersection with Lafayette Street; then 
southeasterly along said street to its 
intersection with Montague Expressway: then 
northeasterly along said expressway to its 
intersection with North First Street; then 
southeasterly along said street to its 
intersection with State Highway 17; then 
southwesterly along said highway to its 
intersection with State Highway 62. then 
southeasterly along State Highway 82 to its 
intersection with Naglee Avenue: then 
southwesterly along said avenue to its 
intersection with Park Avenue: then 
southeasterly along Park Avenue to its 
intersection with Shasta Avenue; then 
southerly along Shasta Avenue to its 
intersection with Leigh Avenue; then 
southerly along Leigh Avenue to its 
intersection with Campbell Avenue: then 
westerly along Campbell Avenue to its 
intersection with San Tomas Aquino Road: 
then south along said road to its intersection 
with Bucknall Road: then westerly along 
Bucknatl Road to its intersection with Quito 
Road: then southerly along Quito Rood to its 
intersection with Cox Avenue: then westerly 
along said avenue to its intersection with 
Saratoga Sunnyvale Rond; Then westerly 
along an imaginary line from said 
intersection to the intersection of Mount Fdon 
Road and Stevens Canyon Road: then 
northerly along Stevens Canyon Road to Its 
intersection with Foothill Boulevard: then 
northerly along said boulevard to its 
intersection with Foothill Expressway then 
northwesterly along said expressway to iu 
intersection with Mirainuute Avenue; then 
northerly along said avenue to its intersection 
with Castro Street; then northeasterly along 
said street to its intersection with Moffett 
Boulevard; then northeasterly along said 
boulevard to its intersection with U S. 
Highway 101; then southeasterly along said 
highway to Ihe point of beginning. 

The State of California has adopted 
and is enforcing a quarantine or 
regulation which imposes restrictions on 
the intrastate movement of the regulated 
articles which are substantially the 
same as those which are imposed with 
respect to the interstate movement of 
such articles under the regulations, and 
it appears that the designation of less 
than the entire State as a quarantined 
area will otherwise be adequate to 
prevent the artificial interstate spread of 
the Oriental fruit fly. 
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Emergency Action 

Harvey L Ford. Deputy Administrator 
of the Animal and Plant Health 
Inspection Service for Plant Protection 
and Quarantine, has determined that an 
emergency situation exists which 
warrants publication of this interim rule 
without prior opportunity for a public 
comment period. Due to the possibility 
that the Oriental fruit fly could be 
spread artificially to noninfested areas 
of the United States, a situation exists 
requiring immediate action to help 
control the spread of this pest. 

Further, pursuant to the 
administrative procedure provisions of 5 
U.S.C. 553. it is found upon good cause 
that prior notice and other public 
procedure with respect to this interim 
rule are impracticable and contrary to 
the public interest: and good cause is 
found for making this interim rule 
effective upon signature. Comments will 
be solicited for 60 day9 after publication 
of this document, and a final document 
discussing comments received and any 
amendments required will be published 
in the Federal Register as soon as 
possible. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This rule is issued in conformance 
with Executive order 12291 and has 
been determined to be not a ‘‘major 
rule.** Based on information compiled by 
the Department, it has been determined 
that this rule will have an effect on the 
economy of less than 100 million dollars: 
will not cause a major increase in costs 
or prices for consumers, individual 
industries, Federal. Slate or local 
government agencies, or geographic 
regions: and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-bascd enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

For this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12291. 

This amendment affects the interstate 
movement of regulated articles from a 
portion of Santa Clara County in 
California. The regulated articles that 
are affected by this interim rule 
represent significantly less than one 
percent of such articles in the United 
States. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service hus 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and i9 subject to the 
provisions of Executive Order 12372 
which requirerintergovemmental 
consultation with State and local 
officials. (See 7 CFR 1 Part 3015. Subpart 
V). 

Paperwork Reduction Act 

The regulations in this subpart contain 
no information collection or 
recordkeeping requirements unde the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

List of Subjects in 7 CFR Part 301 

Agricultural commodities. Plant 
diseases. Plant pests. Plants 
(agriculture), Quarantine. 

Transportation. Oriental fruit fly. 

PART 301—DOMESTIC QUARANTINE 
NOTICES 

Accordingly. 7 CFR Part 301 is 
amended as follows: 

1. The authority citation for Part 301 
continues to read as follows: 

Authority: 7 U.S.C. 150dd. ISOce. 150ff; 161. 
162, and 164-167; 7 CFR 2.17. 2.51. and 
371.2(c). 

2. In 5 301.93-3(c), the description of 
the quarantined areas are amended by 
adding a portion of Santa Clara County 
in California, in alphabetical order to 
read as follows: 

§ 301.93-3 Quarantined areas. 

• •it* 

(c) The areas described below arc 
designated as quarantined areas: 
California. 

• • • • • 

Santo Clara County 

That portion of Santa Clara County 
lying within the following boundaries: 
Beginning at a point where U.S. 

Highway 101 intersects State Highway 
237; then northeasterly along State 
Highway 237 to its intersection with 
Lawrence Expressway; then southerly 
along said expressway to its 
intersection with Tasman Drive; then 
easterly along said drive to its 
intersection with Lafayette Street; then 
southeasterly along said street to its 
intersection with Montague Expressway: 
then northeasterly along said 
expressway to its intersection with 
North First Street; then southeasterly 
along said street to its intersection with 
State Highway 17; then southeasterly 
along said highway to its intersection 
with State Highway 82. then 
southeasterly along State Highway 82 
to its intersection with Nnglce Avenue: 


then southwesterly along said avenue to 
its intersection with Park Avenue; then 
southeasterly along Park Avenue to its 
intersection with Shasta Avenue; then 
southerly along Shasta Avenue to its 
intersection with Leigh Avenue: then 
southerly along Leigh Avenue to its 
intersection with Campbell Avenue; 
then westerly along Campbell Avenue to 
its intersection with San Tomas Aquino 
Road; then south along said road to its 
intersection with Bucknall Road; then 
westerly along Bucknall Road to its 
intersection with Quito Road: then 
southerly along Quito Road to its 
intersection with Cox Avenue; then 
westerly along said avenue to its 
intersection with Saratoga Sunnyvale 
Road: then westerly along an imaginary 
line from said intersection to the 
intersection of Mount Eden Road and 
Stevens Canyon Road; then northerly 
along Stevens Canyon Road to its 
intersection with Foothill Boulevard; 
then northerly along said boulevard to 
its intersection with Foothill 
Expressway; then northwesterly along 
said expressway to its intersection with 
Miramonte Avenue: then northerly along 
said avenue to its intersection with 
Castro Street; then northeasterly along 
said street to its intersection with 
Moffett Boulevard: then northeasterly 
along said boulevard to its intersection 
with U.S, Highway 101: then 
southeasterly along said highway to the 
point of beginning. 

Done at Washington. DCm this 19th day of 
November 1985. 

Harvey L. Ford, 

Deputy Administrator Plant Protection anti 
Quarantine . Animat andP/ont Health 
Inspection Service. 

ire Doc. 85-27888 Filed 11-21-65: 8:45 am) 
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Federal Crop Insurance Corporation 

7 CFR Part 420 

| Document No. 2907S) 

Grain Sorghum Crop Insurance 
Regulations 

agency: Federal Crop Insurance 
Corporation. USDA. 
action: Final rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) hereby revises and 
reissues the Crain Sorghum Crop 
Insurance Regulations (7 CFR Part 420). 
effective for the 1986 and succeeding 
crop years. The intended effect of this 
rule is to: (1) Limit the insured’s share of 
an indemnity on crops transferred 
before harvest; (2) increase the minimum 
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:< reage which musl be replanted hefore 
I earning replanting payments: (3) shorten 
I the length of time an insured has to give 
I notice when claiming an indemnity: (4) 
add a definition of ~ASCS": (5) redefine 
County “ to clarify when land located 
I outside the county is included in the 
I county; and (6) allow one year for 
I furnishing records required by the 
I Actual Production History yield 
I determination. The authority for the 
I promulgation of this rule is contained in 
I the Federal Crop Insurance Act as 
amended. 

tFFECTiVE date: November 30.1985. 

FOR FURTHER INFORMATION CONTACT: 

I Peter F. Cole. Secretary. Federal Crop 
I insurance Corporation, U.S. Department 
I of Agriculture. Washington. DC. 20250. 

I telephone (202) 447-3325. 

SUPPLEMENTARY INFORMATION: This 
I action has been reviewed under USDA 
I procedures established by Departmental 
Regulation 1512-1. This action 
I constitutes a review as to the need. 

I < urrency. clarity, and effectiveness of 
I thrsr* regulations under those 
I procedures. The sunset review date 
I established for these regulations is 
August 1 . 199 a 

Merritt W. Sprague, Manager, FC1C, 

I has determined and certifies that this 
I action (1) is not a major rule as defined 
I by Executive Order 12291 because it will 
I not result in: fa) An annual effect on the 
economy of $100 million or more; (b) 

I Major increases In costs or prices for 
I consumers, individual industries. 

I federal, State, of local governments, or a 
I 8 r ’^graphical region: or (cj Significant 
I adverse effects on competition. 

I employment, investment, productivity, 
innovation, or the ability of U.S. besed 
enterprises to compete with foreign- 
based enterprises In domestic or export 
jwkels; and (2) will not increase the 
federal paperwork burden for 
■ndividuals. small businesses, and other 
person*. 

I his action is exempt from the 
previsions of the Regulatory Flexibility 
I Act: therefore, no Regulatory Flexibility 
I Ac.,lysis was prepared. 

I iiis. program is listed in ihe Catalog 
I ui N rieral Domestic Assistance under 
No. 10.450. 

! bis program is not subject to the 
provisions uf Executive Order 12372 
^ requires intergovernmental 

consultation with State and local 
uTiduls. See the Notice related to 7 CFR 
^rt 3015, Subpart V, published at 48 FR 
-^15, June 24.1983. 

‘ his action is not expected to have 
^•V significant impact on the quality of 
no human environment, health, and 


safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Other than minor changes in language 
and format, the principal changes in the 
grain sorghum policy are: 

1. Section 2.c.—Add a clause to 
change Ihe method of calculating the 
insured's share of an indemnity on crops 
transferred before harvest. This will 
limit indemnities to the insured s 
insurable interest at the time of loss. 

Z Section &a.—Shorten from 30 days 
to 10 days the time an insured has to 
give notice of loss when claiming an 
indemnity. This will allow PCIC to 
determine indemnities in a more tunely 
fashion. 

3. Section 9.f.—Increase from 10 acres 
or 10 percent to 20 acres or 20 percent 
the acreage required to be replanted to 
qualify for a replant payment and clarify 
that the percentage to be replanted is 
computed on the acreage initially 
planted on the unit as of the final 
planting date. This reduces the number 
of inspections by eliminating small 
replant payments and paperwork. 

4. Section 17.—Add a definition of 
"ASCS”. Amend the "County" definition 
to clarify when land located outside the 
county is included in the county. 

5. Section 15.C.—Change the time for 
submission of records under the Actual 
Production History yield determination 
to allow* an additional year before 
cancellation. 

On Monday. September 9.1985. FCIC 
published a notice of proposed 
rulemaking in the Federal Register .it 50 
FR 36580. revising and reissuing the 
Grain Sorghum Crop insurance 
Regulations (7 CFR Part 420). The public 
was given 30 days in which to submit 
written comments, data, and opinions on 
the proposed rule. 

No comments were received in direct 
response to this proposed rule. 

However, on September 4-5.1985. the 
Hoard of Directors. FCIC held informu! 
meetings in Hearing Room B. Interstate 
Commerce Commission Building. 
Washington. DC, for the purpose of 
receiving comments from interested 
parties on the general proposal to 
restrict unit division by removing unit 
division guidelines from policies. The 
concept was included in the proposed 
rule. 

The determination to eliminate 
applicable unit division guidelines 
restricts unit division to include all the 
insurable crop grown within a county 
with no allowance for further division 
beyond those contained in the crop 
insurance policies 


Comments were received from six 
representatives of the private insurance 
industry, one member of Congress, 
fifteen insurance agents, four 
representatives of special interest 
groups, and five fanners. 

The comments generally opposed the 
proposed change to the insurance unit 
definition which would delete the 
guidelines filed at county service offices. 

Arguments against the proposed unit 
division change included: (1) Separate 
insurance units for widely dispersed 
tracts of farmland, differing topography 
or soil types, and differing cultural or 
farm management practices arc 
necessary to maintain or build 
participation levels: (2) spot causes of 
loss like hail and flood generally 
damage only a relatively small portion 
of the total planted acreage of most 
farms, thus the more units allowed, the 
greater the protection offered; (3J the 
proposed unit structure would result in 
discrimination or unfair treatment 
among producers: (4) the producer is 
entitled to an indemnity payment under 
the crop insurance program when he 
suffers a loss on a portion of his planted 
acreage even when overall yields are 
normal; and (5) expected reductions in 
participation would result in increased 
adverse selection. 

Many agreed that Ihe current unit 
structure is less than satisfactory, but 
argued that FCIC should delay 
implementation of the proposed rule to 
provide time for further study and 
analysis of alternative approaches. 

FCIC has determined to retain the 
present unit structure and institute 
fuither studies which are to be 
presented to the Board of Directors for 
consideration at the first meeting of the 
Board after February 1,1986. 

It is the objective of the FCIC to 
provide producers of agricultural 
commodities a program of insurance 
with an insurance unit structure which: 

—Provides a disaster protection plan of 
insurance which meets the needs of 
producers at the lowest possible cost 
per acre. 

—Minimizes the potential fur fraud and 
abuse. 

—Reduces the administrative costs of 
FCIC and writing companies. 

—Minimizes the burden upon producers. 
—Improves the actuarial soundness of 
the program. 

—Simplifies and standardizes the unit 
definition for all programs. 
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The Board of Directors has discussed 
Ihe unit definition issue on several 
occasions over the past three years. 

The current standard insurance policy 
language defines "unit" as: 

’‘Unit" means all insurable acreage of 
(name of crop) in the county on the date 
of planting for the crop yean 

(1) In which you have a 100 percent 
share; or 

(2) Which is owned by one entity and 
operated by another entity on a share 
basis. 

Land rented for cash, a fixed 
commodity payment, or any 
consideration other than a share in the 
(name of crop) on such land shall be 
considered us owned by the lessee. 

Land which would otherwise be one uni! 
may be divided according to applicable 
guidelines on file in your county service 
office. 

As a matter of usual practice, units 
are often divided beyond that allowed 
by the policy unit definition to permit 
separate units by section or ASCS farm 
serial number. This is intended to be 
permitted only when verifiable records 
of production on such u basis eixst. 

The more insurance units allowed on 
a single contract, the higher the 
potential for fraud and abuse, the higher 
the costs of administration, and the 
larger the likelihood of legitimate loss. 

The FCIC Board of Directors has been 
increasingly concerned a Unit the high 
loss tatios (about 150%) experienced by 
the Corporation in Ihe 1980-1984 period. 
It has refused to order a major premium 
rate increase because of its belief that 
normal w eather and sound program 
design will prove the existing rates 
adequate over the long term. The Board 
has chosen a course of action to reduce 
adverse selection, lessen the potential 
for fraud and abuse, and improve the 
equitability of the insurance offer 
between options and areas of operation. 

The Board believes that these uctions 
are preferable to the alternative of major 
increases in premiums to producers. 

The level of program participation by 
potential insureds is of great interest to 
the FCIC. Tire potential users of the 
program, the farmers of this nation, have 
a clear need for the protection offered. 
Higher levels of participation arc 
desired because such expanded use of a 
crop insurance as a risk management 
tool can reduce the adverse economic 
impacts of crop failure? on not only 
individual producers but the slate and 
community in which they live. Crop 
insurance as a device to offer disaster 
assistance to farmers is much preferred 
to the alternative programs offered in 
the past in terms of equitability and cost 
to the public. Further, higher levels of 
participation tend to remove adverse 


selection which continues to be a 
problem of program administration. 

There is an apparent need to modify 
the insurance uni* determination 
practices of the past. Most of the 
comments received recommended delay 
and further study of the issues relating 
to insurance unit definition and that 
recommendation is accepted as being in 
the best interests of Ihe program at this 
time. 

The management of FCIC has been 
directed to present the results of further 
study to the Board of Directors at its 
first meeting after February' 1 1986. 
Interested parties are requested to offer 
input or comments to the Board. Any 
proposal presented during the requested 
timeframe should not only consider the 
impact upon program participation but 
also have a positive impact upon the 
actuarial soundness of the programs and 
the costs and burden of administration. 

The most significant objection raised 
was the opinion that significant adverse 
perception of the previously proposed 
change would lead to large numbers of 
cancellations by insured producers. The 
FCIC determination to permit the 
continued use of guidelines allowing 
further unit division will encourage 
continued growth in the program 
without undue risk of higher than 
normal cancellations. 

These actions respond positively to 
the marketing-related concerns 
expressed regarding the previously 
proposed changes to the insurance 
regulations. They should have minimal 
adverse impact upon the attractiveness 
of the insurance offer and thus little 
negative impact upon participation 
rates. 

Since policy changes must be on file 
by November 30,1985. good cause is 
shown for making this rule effective in 
less than 30 days. 

Therefore, w ith the exception of minor 
changes in language and format, the 
proposed rule, amended as outlined 
above, is hereby adopted. 

List of Subjects in 7 CFR Part 420 

Crop insurance. Grain sorghum 

Final rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seg.). 
the Federal Crop insurance Corporation 
hereby revises and reissues the Crain 
Sorghum Crop Insurance Regulations (7 
CFR Part 420), effective for the 1986 and 
succeeding crop years, to read as 
follows: 


PART 420—GRAIN SORGHUM CROP 
INSURANCE REGULATIONS 

Subpart—Regulations for the 1986 and 
Succeeding Crop Years 

S**t 

420.1 Availability of grain sorghum crop 
insurance. 

420.2 Premium rates, production 
guarantees, coverage levels, and prices 
at which indemnities shall be computed 

420.3 OMB control numbers. 

420.4 Creditors. 

420.5 Good faith reliance on 
misrepresentation. 

420.6 The contract. 

420.7 The application and policy. 
Authority: Ser-s. 506, 516. Pub L. 75-430. 5. 

Slat 73.77, as amended (7 U.S.C. 1506,1516) 

§ 420.1 Availability of grain sorghum crop 
insurance. 

insurance shall be offered under the 
provisions of this 'subpart on grain 
sorghum in counties within the limits 
prescribed by and in accordance with 
the provisions of the Federal Crop 
Insurance Act. as amended. The 
counties shall be designated by the 
Manager of the Corporation from those 
approved by the Board of Directors of 
the Corporation. 

$ 420.2 Premium rates, production 
guarantees, coverage levels, and prices at 
which Indemnities shall be computed. 

(u) The Manager shall establish 
premium rates, production guarantees, 
coverage levels, and prices at which 
indemnities shall be computed for grain 
sorghum which will be included in the 
actuarial table on file in the applicable 
service offices for the county and which 
may be changed from year to year. 

(b) At the time the application for 
insurance is made, the applicant will 
elect a coverage level and price at whit h 
indemnities will be computed from 
among those levels and prices contained 
in the actuarial table for the crop year 

$ 420.3 OMB control numbers. 

OMB control numbers arc contained 
in Subpart H of Part 400. Title 7 CFR. 

$4*0.4 Creditors. 

An interest of a person in an insured 
crop existing by virtue of a tien. 
mortgage, garnishment, levy, execution, 
bankruptcy, involuntary transfer or 
other similar interest shall not entitle the 
holder of the interest to any benefit 
under.the contract. 

§ 420.5 Good faith reliance on 
misrepresentation. 

Notwithstanding any other provision 
of the grain sorghum insurance contract, 
whenever (a) An insured under a 
contract of crop insurance entered into 
under these regulations, as a result of a 
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misrepresentation or other erroneous 
action or advice by an agent or 
employee of the Corporation: (1J Is 
indebted to the Corporation for 
additional premiums; or (2) has suffered 
a loss to a crop which is not insured or 
for which the insured is not entitled to 
an indemnity because of failure to 
comply with the terms of the insurance 
(on tract* but which the insured believed 
to be insured, or believed the terms of 
the Insurance contract to have been 
complied with or waived; and (b) the 
Board of Directors of the Corporation* or 
the Manager in cases involving not more 
than $100,000.00, finds that: (1) An agent 
or employee of the Corporation did in 
fact make such misrepresentation or 
take other erroneous action or give 
erroneous advice; (2) said insured relied 
thereon In good faith: and (3) to require 
the payment of the additional premiums 
or to deny such insureds entitlement to 
the indemnity would not be fair and 
equitable, such insured shall be granted 
relief the same as If otherwise entitled 
thereto. Request for relief under this 
section must be submitted to the 
Corporation in writing. 

$ 420.6 The contract 

Ihe insurance contract shall become 
effective upon the acceptance by the 
Corporation of a duly executed 
application for insurance on a form 
prescribed by the Corporation. The 
contract shall cover the grain sorghum 
crop as provided in the policy. The 
contract shall consist of the application, 
the policy, and the county actuarial 
table. Any changes made in the contract 
shall not affect its continuity from year 
to year. The forms referred to in the 
contract are available at the applicable 
service offices. 

$ 420.7 The application and policy. 

(a) Application for insurance on a 
form prescribed by the Corporation may 
be made by any person to cover such 
person’s share in the grain sorghum crop 
as landlord, owner-operator, or tenant 

I he application shall be submitted to 
the Corporation at the service office on 
or before the applicable closing date on 
file in the service office. 

(b) The corporation may discontinue 
tin? acceptance of applications In any 
county upon its determination that the 
insurance risk is excessive, and also, for 
the same reason, may reject any 
‘^dividual application. The Manager of 
the Corporation is authorized in any 
cro P yoar to extend the closing date for 
submitting applications in any county by 
placing the extended date on file in the 
applicable service offices and publishing 
a notice In the Federal Register upon the 
Manager’s determination that no 


adverse selectivity will result during the 
extended period. However, if adverse 
conditions should develop during such 
period, the Corporation will immediately 
discontinue the acceptance of 
applications. 

(c) In accordance with the provisions 
governing changes in the contract 
contained in policies issued under FCIC 
regulations for the 1986 and succeeding 
crop years, a contract in the form 
provided for in this subpart will come 
into effect as a contribution of a grain 
sorghum contract issued under such 
prior regulations, without the filing of a 
new application. 

(d) The application for the 1986 and 
succeeding crop years is found at 
Subpart D of Part 400—General 
Administrative Regulations (7 CFR 
400.37. 400.38) and may be amended 
from time to time for subsequent crop 
years. The provisions of the Grain 
Sorghum Crop Insurance Policy for the 
1986 and succeeding crop years are as 
follows: 

DEP ARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 

Crain Sorghum—Crop Insurance Policy 

(This is a continuous contract. Refer to 
Section 15.) 

AGREEMENT TO INSURE; We will 
provide the insurance described in this policy 
in return for the premium and your 
compliance with all applicable provisions. 

Throughout this policy, “you" and "your" 
refer to the insured shown on the accepted 
Application and "we," "us," and "our" refer 
to the Federal Crop Insurance Corporation. 

Terms and Conditions 

1. Causes of Loss. 

a. The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period: 

(1) Adverse weather conditions; 

(2) Fire; 

(3) Insects: 

(4) Plant disease; 

(5j Wildlife; 

(A) Earthquake; 

(7) Volcanic eruption: or 

(8) If applicable, failure of the irrigation 
water supply due to an unavoidable cause 
occurring after the beginning of planting; 
unless those causes are excepted, excluded, 
or limited by the actuarial table or section 
9o<6). 

b. We will not insure against any loss of 
production due to: 

(1) The neglect, mismanagement, or 
wrongdoing of you. any member of your 
household, your tenants* or employees; 

(2) The failure to follow recognized good 
grain sorghum farming practices; 

(3j The failure or breakdown of irrigution 
equipment or facilities; 

(4) The failure to follow good grain 
sorghum irrigation practices; 


(5) The impoundment of water by any 
governmental, public* or private dam or 
reservoir project: or 

(8) Any cause not specified in section la us 
an insured loss. 

2. Chop. Acreage, and Shore Insured. 

a. The crop insured will be grain sorghum 
which is initially planted to a combine-type 
hybrid grain sorghum for harvest os grain, 
which is grown on insured acreage, and for 
which a guarantee and premium rate are 
prov ided by the actuarial table. 

b The acreage insured for each crop year 
will be grain sorghum planted on insurable 
acreage as designated by the actuarial table 
and in which you have a share, as reported 
by you or as determined by us, whichever we 
elect. 

c. The insured share is your share as 
landlord, owner-operator, or tenant in the 
insured grain sorghum at the time of planting. 
However, only for the purpose of determining 
the umount of indemnity, your share will not 
exceed your share on the earlier of: 

(1) The time of loss: or 

(2) The beginning of harvest. 

d. We do not insure any acreage: 

(1) If the farming practices carried out are 
not in accordance with the farming practices 
for which the premium rates have been 
established; 

(2) Which is irrigated and an irrigated 
ptactice is not provided for by the actuarial 
table unless you elect to insure the acreage as 
nonirrigated by reporting it as insurable 
under section 3; 

(3) Which is destroyed, it is practical to 
replant to grain sorghum, and such acreage is 
not replanted; 

(4) Initially planted after the final planting 
date contained in the actuarial table, unless 
you agree, in writing, or our form to coverage 
reduction: 

(5) Of volunteer grain sorghum; 

(6) Planted to a forage sorghum or initially 
thick-planted for silage or fodder; 

(7) Of a second grain sorghum crop 
following a grain sorghum crop harvested tn 
the same crop year, 

(8) Planted to a type or variety of grain 
sorghum not established as adapted to the 
area or excluded by the actuarial table; or 

(9) Planted with another crop. 

e. If insurance is provided for an irrigated 
practice you must report as Irrigate only the 
acreage for which you have adequate 
facilities and water, at the time of planting, to 
carry out a good grain sorghum irrigation 
practice. 

f. Unless otherwise provided In the 
actuarial table and if not irrigated, insurance 
will attach only on acreage initially planted 
in rows far enough apart to permit 
cultivation. If such acreage is destroyed and 
replanted to any grain-producing type grain 
sorghum in any planting pattern, the acreage 
will be considered insured acreage. 

g Acreage which is planted for the 
development or prod action of hybrid seed or 
for experimental purposes is no! insured 
unless we agree, in writing, to insure such 
acreage. 

h We may limit the insured acreage to any 
acreage limitation established under any Art 
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of Congress, if we advise you of the limit 
priof to planting. 

3. Report of Acreage, Share, and Practice. 
You must report on our form: 

a. All the acreage of grain sorghum in the 
county in which you have a share; 

b. The practice: and 

c. Your share at the time of planting. 

You must designate separately any ucreage 
that is not insurable. You must report if you 
do not huve a share in any grain sorghum 
planted In the county. This report must be 
submitted annually on or before the reporting 
date established by the actuarial tabic All 
indemnities may be determined on the basis 
of information you submit on this report. If 
you do not submit this report by the reporting 
date, we may elect to determine, by unit the 
insured acreage, share, and practice or we 
may deny liability on any unit. Any report 
submitted by you may be revised only upon 
our approval 

4. Production Guarantees. Coverage Levels, 
and Prices For Computing Indemnities. 

a. The production guarantees, coverage 
levels, and prices for computing indemnities 
are contained in the actuarial table. 

b. Coverage level 2 will 8pply if you do not 
elect a coverage level 

c. You may change the coverage level and 
price election on or before the sales closing 
date as established by the actuarial table for 
submitting applications for the crop year. 

5. Annuat Premium. 

a The annual premium is earned and 
pavuble at the time of planting. The amount 
is computed by multiplying the production 
guaruntec limes the prioe election, times the 
premium rate, times the insured acreage, 
times your share at the time of planting. 

b. Interest will accrue at the rate of one 
and one-half percent (1 ^r%) simple interest 
per calendar month, or any part thereof, on 
any unpaid premium balunce starting on the 
first day of the month following the first 
premium billing date. 

c. If you are eligible fur a premium 
reduction in excess of 5 percent based on 
your insuring experience through the 19B3 
crop year under the terms of the experience 
table contained in thr grain sorghum policy in 
effect for the 1984 crop year, you will 
continue to receive the benefit of that 
reduction subject to the following conditions: 

(1) No premium reduction w ill Ik* retained 
after the 1989 crop year. 

(2) The premium reduction w ill not increase 
because of favorable experience; 

13) The premium reduction will decrease 
because of unfavorable experience in 
accordance with the terms of the policy In 
effect for the 1984 crop year. 

14) Once the loss ratio exceeds .80. no 
further premium reduction will apply; and 

(5) Participation must be continuous. 

6. Deductions For Debt. 

Any unpaid amount due us may be 
deducted from any indemnity payable to you. 
or from a replanting payment if the billing 
date has passed on the date yon are paid the 
replanting payment, or from any loan or 
payment due you under any Act of Congress 
or program administered by the United Staters 
Department of Agriculture or Us Agencies. 

7. Insurance Period. 

Insurance attaches whim the grain sorghum 
Is planted and ends at the earliest of: 


(a) Total destruction of the grain sorghum: 

|b) Combining, threshing, or removal from 
the Held; 

(c) Final adjustment of a loss; or 

(d) The following dates immediately after 
planting: 

(1) Val Verde. Edwards. Kerr. Kendall 
Bexar. Wilson. Karnes, Goliad. Victoria, and 
Jackson Counties, Texas, and all Texas 
counties south thereof. September 3 

(2) All other Texas counties and all other 
States. December 10. 

8 Notice of Damage of Loss 

a. In case of damage or probable loss* 

(1) You must give us written notice if: 

(a) You want our consent to replant grain 
sorghum damaged due to any insured cause 
(see subsection 9.f.); 

(b) During the period before harv est, the 
grain sorghum on any unit is damaged and 
you derided not to further can? for or harvest 
any part of it: 

(c) You want our consent to put the acreage 
to another use; or 

(d) After consent to put acreage to another 
use is given, additional damage occurs. 

Insured acreage may not be put to another 
use until we have appraised the grain 
sorghum and given written consent. We will 
not consent to another use until it is too late 
to replant. 

You must notify us when such acreage is 
replanted or put to another use. 

(2) You must give us notice of probable loss 
at least* 15 days before the beginning of 
harvest if you anticipate a loss on any unit 

(3) If probable loss is later determined, 
immediate notice must be given and a 
representative sample of the unharv ested 
grain sorghum (at least 10 feet wide and the 
entire length of the field) must remain 
unharvested for a period of 15 days from the 
date of notice, unless we give you written 
consent to harvest the sample. 

(4) In addition to the notices required by 
this section. If you are going to claim an 
indemnity on any unit you must give us 
notice not later than 10 days after the earliest 
of: 

(a) Total destruction of the grain sorghum 
on the unit; 

(b) Harvest of the unit, or 

(c) The calendar date for the end of the 
Insurance period. 

b. You may not destroy or replant any of 
the grain sorghum on which a replanting 
payment will be claimed until we give 
consent 

c. You must obtuin written consent from us 
before you destroy any of the grain sorghum 
which is not to be harvestrd. 

d. We may reject any claim for indemnity if 
you fail to comply with any of the 
requirements of this section or section 9, 

9. Claim For Indemnity. 

e. Any claim for indemnity on a unit must 
be submitted to us on our form not later than 
(jO days after the earliest of: 

(t) Total destruction of the grain sorghum 
on the unit; 

(2) Harvest of the unit: or 

(3) The calendar date for the end of the 
insurance period. 

b. We wilt not pay any indemnity unless 

you: 

(1) Establish the total production of gmin 
sorghum on the unit and that any loss of 


production has been directly caused by one 
or more of the insured causes during the 
insurance period; and 

(2) Furnish all information we require 
concerning the loss 

c. The indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee: 

(2) Subtracting therefrom the total 
production of grain sorghum to be counted 
(see section 9e): 

(3) Multiplying the remainder by the price 
election: and 

(4) Multiplying this result by your share 

d. If the information reported by you under 
section 3 of the policy results in a lower 
premium than the actual premium determined 
to be due. the production guarantee on the 
unit will be computed on the information 
reported, but all production from Insurable 
acreage, whether or not reported as 
insurable, will count against the production 
guarantee. 

e. The total production (bushels) to be 
counted for a unit will include all harvested 
and appraised production. 

(1) Mature grain sorghum production whii l< 
is not eligible for quality adjustment will be 
reduced .12 percent for each .1 percentage 
point of moisture in excess of 14.0 percent 

(2) Mature grain sorghum production 
which, due to insurable causes: 

(a) Has a test weight of less than 51 pounds 
per bushel; or 

(b) Contains more than 15.0 percent Keru i 
damage, as determined by a grain grader 
licensed by the Federal Grain Inspection 
Service or under the United States 
Warehouse Act. will be adjusted by: 

(i) Dividing the value per bushel of the 
insured grain sorghum by the price per bushri 
of U.S. No 2 grain sorghum; and 

(U) Multiplying the result by the numbet of 
bushels of such grain sorghum. 

The applicable price for No. 2 grain 
sorghum will be the tocal market price on thi 
earlier of the day the loss is adjusted or th» 
day the insured grain sorghum is sold 

(3) Appraised production to be counted will 
include: 

(a) Unharvested production on harvested 
acreage and potential production tost dur t«» 
uninsured causes and failure to follow 
recognized good grain sorghum fa. mJnfl 
practices; 

(l>) Not less thun the guarantee for «n> 
acreage which is abandoned or pul to one ther 
use without our prior written convent ur 
damaged solely by an uninsured cau*r: anil 

(c) Any appraised production on 
unharvested acreage. 

(4) Any appraisal we have made on Insutra 
acreage for which we have given written 
consent to be put to another uxe will be 
considered production unless such acreage v 

(a) Not put to another use before hOfVWt •» 
grain sorghum becomes general in the count) 
and reappraised by us; 

(b) Further dumaged by an insured cause 
and reappraised by us; or 

(C) Harvested. 

(5) The amjpunt of production of any 
unharvested grain sorghum may he 
determined on the basis of field appraise I * 
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conduced after the end of the insurance 

fN-riod. 

(6J If you elec! to exclude hull and fire as 
insured causes of loss and the grain sorghum 
is damaged by hail or fire, appraisals will be 
made in accordance with Form FC1-78. 
Request lo Exclude Hail and Eire/’ 

f. A replanting payment may be made on 
my insured grain sorghum replanted after wc 
have given consent und the acreage replanted 
is at least the lesser of 20 acres or 20 percent 
»f the insured acreage for the unit, (as 

tl 'termined on the final planting date). 

(1) No replanting payment will be made on 
ar reage: 

|ii| On which our appraisal exceeds 90 
percent of the guarantee; 

(bj Initially planted prior to the date 
♦''Published by the actuarial table; or 
(c) On which a replanting payment has 
been made during the current year. 

(2) The replanting payment per acre will bo 
your acluul cost per acre for replanting but 
will not exceed 7 bushels multiplied by the 
P*:ce election, multiplied by your share. 

If the information reported by your results 
m a lower premium than the actual premium 
determined to be due, the replanting payment 
will be reduced proportionately. 

g. You must not abondon any acreage to us. 

h. You may not sue us unless you have 
complied with all policy provisions. If a claim 

denied, you may sue us in the United 
States District Court under the provisions of 7 
US.C. 1500(c). You must bring suit within 12 
months of the date notice of denial is 
received by you. 

' We have a policy for paying your 
indemnity within 30 days of our approval of 
yuur claim, or entry of a f)nal*judgmont 
ogainat us. We will, in no instance, be liable 
for the payment of damages, attorney's fees, 
or other charges in connection with any claim 
for indemnity, whether we approve or 
disapprove such claim. We will, however. 

W simple Interest computed on the net 
indemnity ultimately found lo be due by us or 
t>v o final judgment from and including the 
ftut day after the date you sign. date, und 
submit to us the properly completed dalm for 
indemnity form, if the reason for our failure 
to timely pay is not due to your failure to 
provide information or other material 
nscessmy for the computation or payment of 
Indemnity. The interest rote will be thal 
•^Wished by the Secretary of the Treasury 
Ut d<‘t Section 12 of the Contruct Disputes Act 
of 1978 (41 US, C 611), and published in the 
federal Register semiannually on or about 
faminiy l and July 1. The interest rate to be 
P-ud on any indemnity will vary with the rate 
announced by the Secretary of the Treasury. 

) If you die, disappear, or are judicially 
glared incompetent, or if you ore an entity 
•yher than an individual and such entity is 
dissolved after the grain sorghum is planted 
fQr an > crop year, any Indemnity will be paid 
lu , * 1 ' 1 Persons determined to be beneficially 
emitted thereto. 

^ If you have other fire insurance, fire 
damage occurs during the Insurance period. 

•ui*i you have not elected to exclude fire 
insurance from this policy, we will be liable 
due to fire only for the smaller of the 
amount: 


(1) Of indemnity determined pursuont to 
this contract without regard to any other 
insurance; or 

(2) By which the loss from fire exceeds the 
indemnity paid or payable under such other 
Insurance. 

For the purpose of this section, the amount 
of loss from fire will be the difference 
between the fair market value of the 
production on the unit before the fire and 
after the fire. 

10. Concealment or Fraud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right including the 
right to collect any amount due us If, al any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract. Such voidance will 
be effective as of the beginning of the crop 
year with respect to which such act or 
omission occurred. 

11. Transfer of Right to Indemnity on 
Insured Share. 

If yor transfer any pait of your share during 
the crop year, you many transfer your right to 
an indemnity. The transfer must be on our 
form and approved by us. We may collect the 
premium from cither you or your transferee or 
both. The transferee will have all rights and 
responsibilities under the contract. 

12. Assignment of Indemnity. 

You may assign to another party your right 
lo an indemnity for the crop year, only on our 
form and with our approval. The assignee 
will have the right to submit the loss notices 
and forms required by the contract 

13. Subrogation. (Recovery of loss from a 
third party.) 

Because you may be able to recover all or a 
part of your loss from someone other than us, 
you must do all you can to preserv e any such 
right. If we pay you for your loss, then your 
right to recovery will at our option belong to 
us. If we recover more lhan we paid you plus 
our expenses, the excess will be paid lo you. 
14- Records And Access To Form. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment sale, or other disposition of all 
grain sorghum produced on each unit 
including separate records showing the same 
information for production from any 
uninsured acreage. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contract 
Failure to maintain and keep such records 
may, at our option, result In cancellation of 
the contract prior to the crop year to which 
the records apply, assignment of production 
to units by us, or a determination that no 
indemnity is due. 

15. life of Contract Cancellation and 
Termination. 

«. This contract will be in effect for the 
crop year specified on the application and 
moy not be canceled by you for such crop 
year. Thereafter, the contract will continue in 
force for each succeeding crop year unless 
canceled or terminated as provided in this 
section. 

b. This contract may be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. Ninety days prior to the cancellation 
date for any crop year you must: 


(1) Furnish to the Corporation, satisfactory 
production records for the previous crop year 
or the contract w ill be canceled for the 
subsequent crop yean or 

(2) Show to our satisfaction that the 
records are not available because of 
conditions beyond your control, such as fire, 
flood or other natural disaster. (If this 
subsection (2) applies, the Field Acturial 
Office may assign a yield for the year for 
which the records are unavailable.) 

You may furnish the records required by 
this section for any crop year at least 90 days 
prior to the crop year's cancellation date. 
Your election of this option will result In ihe 
inclusion of thal crop year's production 
information in the next crop year's yield 
guarantee. 

d. This contract will terminate as to any 
crop year if any amount due us on this or any 
other contract with you is no! paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due. The date of payment of the 
amount due: 

(1) If deducted from an indemnity, will be 
the date you sign the claim; or 

12) If deducted from a payment under 
another program administered by the United 
States Department of Agriculture, will be ihc 
date both such other puyment and setoff are 
approved. 

e. The cancellation and termination dates 
are: 


SMS Ate county 


Csnoottrton 

•net 

wrTTHruaon 

d«ro« 


V«« Vflrtf* E<h>«rtn. Hon, Kotete. Bum B* 1 * 
Wteott. Kams*. Gated. \*aoat. and J*c*- 
«on Gxintat, Ten* and Toon* couv 

t*« «Ou*> thoroor 

A1afcsmt. teuton* te%*nu* CoMorm* Bo ry M<* 31. 
d* Goaty* lou«*n* u*ss*»pck 
N ov*!* Nonn Carofcn* Sou* CaroAr* 

■nd El P**o. Hudspotft. Cuiterson. 

Riwvtt. U>wg vvnfcie*. ErtO* Upton. 

Slerfcog. Cote. Tom Gran, 

Conc*o. McO/ioch. San Sob* M#t. H*rv 
•on, Johnson, Tsrram 

Cocte Count** Tew* ana *a Taim 


count** aoutn and east ttemol lo and 
mrtudrg Tma. OocVott Sutton. 
GAoap*, Bunco. Comal. Guadalupe. Gorv 
rate* Da Witt. Lavaca. Colorado. Wharton, 
and Matagorda Count** T®*» 

AS otter T ni | count** and aN otter ttatoa 


Apr IS 


f. If you die or are judicially declared 
incompetent, or if you are an entity other 
than an individual and such entity is 
dissolved, the contract will terminate as of 
the date of death, judicial declaration, or 
dissolution. If such even! occurs after 
insurance attaches for any crop year, the 
contract will continue in force through the 
crop year and terminate at the end thereof. 
Death of a partner in a partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons will dissolve the joint entity. 

g. The contract will terminate if no 
premium is earned for 5 consecutive years. 

16. Contract Changes. 

We may change any terms and provisions 
of the contract from year to year. If your price 
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election al which indemnities are computed 
is no longer offered, the actuarial table will 
provide the price election which you are 
deemed to have elected. All contract changes 
will be available at your service office by 
December 31 prior to the cancellation date for 
counties with an April 15 cancellation duto 
and by November 30 prior to the cancellation 
date for all other counties. Acceptance of any 
change will be conclusively presumed In the 
absence of any written notice from you to 
cancel the contract. 

17. Meaning of Terms. 

For the purpose of grain sorghum crop 
insurance: 

a. "Actuarial table" means the forms and 
related material for the crop year approved 
by us which ore available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
indemnities, practices, insurable and 
uninsurable acreage, and related information 
regarding grain sorghum insurance in the 
county. 

b. ”ASCS" means the Agricultural 
Stabilization and Conservation Service of the 
United States Department of Agriculture. 

c. "County” means: 

(1) The county shown on the application; 

(2) Any additional land located in a local 
producing area bordering on the county as 
shown by the actuarial table; and 

(3) Land identified by an ASCS farm serial 
number for the county but physically located 
in another county. 

d. "Crop year" means the period within 
which the grain sorghum is normally grown 
and will be designated by the cutendar year 
in which the grain sorghum is normally 
harvested. 

e. "Harvest” means the completion of 
combining or threshing of grain sorghum on 
the unit. 

f. "Insurable acreage" means the land 
classified as insurable by us and shown as 
such by the actuarial table. 

g. "Insured” means the person who 
submitted the application accepted by us. 

h. "Loss ratio” means the ratio of 
indemnity to premium. 

i. "Person" means an individual, 
partnership, association, corporation, estate, 
trust, or other legal entity, and wherever 
applicable, a State, a political subdivision of 
a State, or any agency thereof. 

|. "Replanting" means performing the 
cultural practices necessary to replant 
insured acreage to grain sorghum. 

k. "Service office” means the office 
servicing your contract as shown on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

L 'Tenant” means a person who rents land 
from another person for a share of the grain 
sorghum or a share of the proceeds 
therefrom. 

m. "Unit" means all insurable acreage of 
grain sorghum in the county on the date of 
planting for the crop year 

(1J tn which you have a 100 percent share; 
or 

(2) Which ts owned by one entity and 
operated by another entity on a share basis 

Land rented for cash, a fixed commodity 
payment, or any consideration other than a 


dates: November 22,1985. 


share in the grain sorghum on such land wilt 
be considered as owned by the lessee. Land 
which would otherwise be one unit may be 
divided according to applicable guidelines on 
file in your service office. Units will be 
determined when the acreage is reported. 
Errors in reporting units may be corrected by 
us to conform to applicable guidelines when 
adjusting a loss. We may consider any 
acreage and share thereof reported by or for 
your spouse or child or any member of your 
household to be your bona fide share or the 
bona fide share of any other person having 
an interest therein. 

18. Descriptive Headings. 

The descriptive headings of the various 
policy terms and conditions are formulated 
for convenience only and are not Intended to 
affect the construction or meaning of any of 
the provisions of the contract. 

19. Determinations. 

All determinations required by the policy 
will be made by us. If you disagree with our 
determinations, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

20. Notices. 

All notices required to be given by you 
must be in writing ond received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Time of the 
notice will be determined by the time of our 
receipt of the written notice. 

Done in Washington. DC. on October 28. 
1985. 

Edward Hews, 

Acting Manager. Federal Crop Insurance 
Corporation. 

|FR Doc. 85-27882 Filed 11-21-8% 8:45 am) 

BILLING COOC S410-OS-M 


7 CFR Parts 420, 421, 424, 425, 431, 

432, 438, and 448 

I Docket No. 2919S1 

Crop Insurance Regulations—Various 

agency: Federal Crop Insurance 
Corporation. USDA. 
action: Interim rule. 

summary: The Federal Crop Insurance 
Corporation (FCIC) hereby amends the 
Com, Cotton. ELS Cotton. Grain 
Sorghum. Peanuts. Rice, Soybean, and 
Canning and Processing Tomato Crop 
Insurance Regulations, effective for the 
1985 calendar year only, by extending 
the date for filing contract changes 
specified in the policies for insuring such 
crops. The intended effect of this rule is 
to provide additional time in which to 
file changes made in the Actuarial 
Tables for such crops. The authority for 
the promulgation of this rule is 
contained in ihe Federal Crop Insurance 
Act, as amended. 


Comment Date: Written comments, 
data, and opinions on this interim rule 
must be submitted not later than 
lunuary 21, 1986. to be sure of 
consideration. 

address: Written comments on this 
interim rule should be sent to the Office 
of the Manager. Federal Crop Insurance 
Corporation, Room 4096. South Building 
U.S. Department of Agriculture. 
Washington. DC 20250. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary. Federal Crop 
Insurance Corporation. U.S. Department 
of Agriculture. Washington. DC 20250. 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 

action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action does not 
constitute a review as to the need, 
currency, clarity, ond effectiveness of 
these regulations under those 
procedures. 

Merritt W. Sprague. Manager, FCIC, 
has determined and certifies that this 
action (I) is not a major rule as defined 
by Executive Order 12291 because It will 
not result in: (a) An annual effect on the 
economy of $100 million or more: (b) 
major increases in costs or prices for 
consumers, individual industries, 
Federal, State, or local governments, or 
a geographical region: or (c) significant 
adverse effects on competition, 
employment, investment productivity, 
innovation, or the ability of U.S.-baseii 
enterprises to compete with foreign- 
based enterprises in domestic or expor* 
markets; and (2) will not increase the 
Federal paperwork burden for 
individuals, small businesses, and other 
persons. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CfK 
Part 3015, Subpart V. published at 48 FR 
29115. June 24.1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Section 16 of the policy for each of the 
crops affected provides that any 










changes in the contract must be placed 
on file in the service office by a certain 
date. The contract consists of the 
application, the policy, and the actuarial 
table. Due to the workload involved in 
making changes on the actuarial table 
for each crop insured in each county 
where such insurance is offered, it is 
necessary for FCIC to extend the date 
for filing changes to the contract for 
certain crops referred to herein an 
additional 30 days. It has therefore been 
determined that the date for those crops 
is extended to December 31,1985, 
effective for the 1985 calendar year only. 

FCIC is still reviewing all the actuarial 
tables for the regulations referred to 
herein to determine whether the average 
yields for centering rate spans and the 
transitional yield computations are 
correct In each crop insurance policy 
and are consistent with sound actuarial 
principles and. if not. to make 
adjustments where necessary. It has 
been determined that yield averages for 
many crops for 1988 would be updated 
to assure yield ranges consistent with 
current county average yields. Incoming 
yield data has been particularly slow on 
certain crops, including those affected 
by the changes contained herein. In 
addition, incompatibilities were 
detected in transferring yield data from 
one computer processing system to 
another, delaying completion of 
actuarial reviews in time for the 
November 30.1985. filing date. The 
amount of work involved is such that 
diese reviews will not be completed 
prior to the date for filing such actuarial 
data in the service offices for the crops 
and counties involved unless the filing 
date is extended. 

Merritt W. Sprague. Manager. FCIC, 
has determined that an emergency 
situation exists which warrants 
publication of this rule without 
providing for a period for public 

< <>mment before such publication. 

Without this review, the statutory 
mandate that the program be actuarially 
*f>und could not be met. The workload 
involved in these actuarial changes will 
n ‘>t permit filing of these actuarial tables 
nv the present contract date of 
November 30. There is not sufficient 
time to provide for public comment and 
implement these changes prior to 
November 30. It has been determined 

’ it the date by which such changes are 
required to be placed on file in the 
service office shall be extended from 
u£ Vembcr 30.1985. until December 31. 
and made effective for the 1985 

< alondar year only for com. cotton. ELS 
f otton. grain sorghum, peanuts, rice. 

beans, and canning and processing 


The changes in the actuarial tables for 
the crops affected by this rule may be 
beneficial in some instances and 
detrimental in others. All policyholders 
should be aware of the changes in the 
actuarial table affecting their individual 
crop insurance contract and of the 
additional time provided for FCIC to file 
such changes. 

FCIC is soliciting public comment on 
this rule for 60 days after publication in 
the Federal Register This rule will be 
scheduled for review in order that any 
amendment made necessary by public 
comment may be published in the 
Federal Register as quickly as possible. 

Any comments received pursuant to 
this rule will be available for public 
inspection in the Office of the Manager, 
Federal Crop Insurance Corporation, 
Room 4096, South Building. U.S. 
Department of Agriculture. Washington, 
DC 20250, during regular business hours, 
Monday through Friday. 

List of Subjects in 7 CFR Parts 420. 421. 
424. 425,431. 432. 438. and 448 

Crop insurance; Com. Cotton. ELS 
Cotton. Grain sorghum, Peanuts. Rice. 
Soybean, and Canning and processing 
tomatoes. 

Interim Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501 et seg.J, 
the Federal Crop Insurance Corporation 
hereby amends the Corn, Cotton. ELS 
Cotton. Grain Sorghum. Peanuts, Rice. 
Soybean, and Canning and Processing 
Tomato Crop Insurance Regulations, 
effective for the 1985 calendar year only 
(7 CFR Parts 432. 421, 448, 420, *425, 424, 
431, and 438. respectively!, in the 
following instances; 

PARTS 420, 421, 424, 425, 431, 432, 

438, AND 448—{AMENDEDI 

1. The Authority Citations for 7 CFR 
Parts 420, 421, 424. 425. 431, 432. 438, and 
448 continue to read as follows: 

Authority: Secs. 500, 510. Pub. L 75-130. 52 
Slat. 73. 77. as amended (7 U.S.C. 1506. 1516). 

§§ 420.7. 421.7, 424.7, 425.7. 431.7, 432.7, 
and 438.7 [Amended] 

2. 7 CFR 420.7(d) 16. 421.7(d)18. 

424.7(d)16. 425.7(d)lG, 431.7(d)16. 

432.7(d)16. and 438.7(d)16 are revised to 
read as follows: 

18 Contract Changes. 

We may change any terms and provisions 
of Ihe contract from year to year. If your price 
election at which indemnities are computed 
is no longer offered, the actuarial table will 
provide the price election which you are 
deemed to have elected. All contract changes 
%vil! be available at your service office by 
December 81. preceding Ihe cancellation date 


for counties with an April 15 cancellation 
date and by November 30 (December 31 for 
the 1985 calendar year) preceding the 
cancellation date for all other counties. 
Acceptance of any changes will be 
conclusively presumed in the absence of any 
notice from you to cancel Ihe contract. 

§ 448.7 [Amended] 

3. CFR 448.7(d)16 is revised to read as 
follows: 

16. Contract Changes. 

We may change any terms and provisions 
of the contract from year to year. If your price 
election at which indemnities ore computed 
is no longer offered the actuarial table will 
provide the price election which you arc 
deemed to have elected. All contract changes 
will be available at your service office by 
November 30. precedtng the cancellation date 
except that, for Ihe 1985 calendar year only, 
alt contract changes will be available ot your 
service office by December 31 /Acceptance of 
any changes will be conclusively presumed in 
the absence of any notice from you to cancel 
the contract. 

Done in Washington. DC. on October 30, 
1985. 

Edward Hews. 

Acting Manager. Federal Crop Insurance 
Corporation . 

|FR Doc. 85-27881 Filed 11-21-85: 8:45 am| 

BILUNG COOC S410-0S-M 


7 CFR Part 432 

I Arndt. No. 1; Doc. No. 2908SI 

Corn Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation, USDA. 

action: Final rule. 


summary: The Federal Crop insurance 
Corporation (FCIC) hereby amends the 
Com Crop Insurance Regulations (7 CFR 
Part 432). effective for the 1386 and 
succeeding crop years by revising and 
reissuing the crop policy. The intended 
effect of this rule is to: (1) Change the 
method of calculating the insured's 
share of an indemnity on crops 
transferred before harvest: (2) increase 
the amount of acreage which must be 
replanted to obtain replanting payments; 
(3) shorten the length of time an insured 
has to give notice when claiming an 
indemnity: (4) add a definition of 
“ASCS *; (5) redefine “County" to add 
certain land located outside the county: 
and (6) allow one year for furnishing * 
records required by the Actual 
Production History' yield determination. 
The authority for the promulgation of 
this rule is contained in the Federal Crop 
Insurance Act, as amended. 

EFFECTIVE date; December 31,1985. 












iai70 


Federal Register / Vol. 50, No. 226 / Friday. November 22. 1985 / Rules and Regulations 


FOR FURTHER INFORMATION CONTACT: 

Peter F. Cole. Secretary* Federal Crop 
Insurance Corporation. U.S. Department 
of Agriculture. Washington, DC. 20250. 
telephone (202) 447-3325. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action 
constitutes a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is July 

1. 1990. 

Merritt W. Sprague, Manager. FC1C, 
has determined and certifies that this 
action (1) is not a major rule as defined 
by Executive Order 12291 because it will 
not result in: (u) An annual effect on the 
economy of $100 million or more; (b) 
major increases in costs or prices for 
consumers, individual industries, 
federal. State, or local governments, or a 
geographical region; or (c) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of U.S.-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets; und (2) will not increase the 
federal paperwork buiden for 
individuals, small businesses, and other 
persons. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulator)' Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.430. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015. Subpart V. published at 48 FR 
29115. |une 24. 1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Other than minor changes in language 
and format, the principal changes in the 
com policy arc: 

1. Section 2x.—Add a clause to 
change the method of calculating the 
insured's share of an indemnity on crops 
transferred before harvest. This will 
limit indemnities to insured's insurable 
interest at the time of loss. 

2. Section 9.g.—Increase from 10 acres 
or 10 percent to 20 acres or 20 percent 
the acreage required to be planted to 
qualify for a replant payment, and 


clarify that the percentage is computed 
on the acreage actuully initially planted 
on the Final planting date. This reduces 
the number of inspections by eliminating 
small replant payments and paperwork. 

3. Section 8.a.—Shorten from 30 days 
to 10 days the time an insured has to 
give notice of loss when claiming an 
indemnity. This change will allow FCIC 
to detcrininc indemnities in a more 
timely fashion. 

4. Section 17.—Add a definition of 
"ASCS". Amend the ‘ County" definition 
to clarify when land located outside the 
county is determined to be in the county. 

5. Section 15.c.—Change the time for 
submission of records under the Actual 
Production History yield determination 
to allow an additional year before 
cancellation. 

On Monday. September 9. 1985, FCIC 
published a notice of proposed 
rulemaking in the Federal Register at 50 
FR 36589 revising and reissuing the Com 
Crop Insurance Regulations (7 CFR Pari 
432). The public was given 30 days in 
which to submit written comments, data, 
and opinions. 

No comments were received in direct 
response to this proposed rule. 

However, on September 4-5,1985. the 
Board of Directors. FCIC held informal 
meetings in Hearing Room B, Interstate 
Commerce Commission Building. 
Washington. DC, for the purpose of 
receiving comments from interested 
parties on the Actual Production History 
(APH) method of insurance and on the 
proposal to restrict unit division by 
removing unit division guidelines from 
policies. The unit division restriction 
concept was included in the proposed 
rule. 

The determination to eliminate 
applicable unit division guidelines 
restricts unit division to include all the 
insurable crop grown within a county 
with no allowance for further division 
beyond those contained in the crop 
insurance policies. 

Comments at the meetings were 
received from six representatives of the 
private insurance industry, one member 
of Congress. Fifteen insurance agents, 
four representatives of special interest 
groups, and five farmers. 

The comments generally opposed the 
proposed change to the insurance unit 
definition which would delete the 
guidelines filed at county service offices. 

lliose in opposition to the proposed 
regulations generally argued that they 
would decrease the marketability of 
crop insurance by making the resulting 
insurance offer less attractive to 
potential purchasers. Many predicted a 
substantial level of cancellation by 
current contract holders if the proposed 
changes became effective. 


Arguments against the proposed unit 
division change included: (1) Separate 
insurance units for widely dispersed 
tracts of farmland, differing topography 
or soil types, and differing cultural or 
farm management practices are 
necessary to maintain or build 
participation levels: (2) spot causes of 
loss like hail and flood generally 
damage only a relatively small portion 
of the total planted acreage of most 
farms, thus the more units allowed, the 
greater the protection offered: (3) the 
proposed unit structure would result in 
discrimination or unfair treatment 
among producers; (4) the producer is 
entitled to an indemnity payment under 
the crop insurance program when he 
suffers a loss on a portion of his planted 
acreage even when overall yields are 
normal; and (5) expected reductions in 
participation would result in increased 
adverse selection. 

Many agreed that the current unit 
structure is less than satisfactory, but 
argued that FCIC should delay 
implementation of the proposed rule to 
provide time for further study and 
analysis of alternative approaches. 

FCIC has determined to retain the 
present unit structure and institute 
further studies which are to be 
presented to the Board of Directors for 
consideration at the First meeting of the 
Board after February 1,1986. 

It is the objective of the FCIC to 
provide producers of agricultural 
commodities a program of insurance 
with an insurance unit structure which: 
—Provides a disaster protection plan of 
insurance which meets the needs of 
producers at the lowest possible cost 
per acre. 

—Minimizes the potential for fraud and 
abuse. 

—Reduces the administrative costs of 
FCIC and writing companies. 
—Minimizes the burden upon producers 
—Improves the actuarial soundness of 
the program. 

—Simplifies and standardizes the unit 
deFinition for all programs. 

The Board of Directors has discussed 
the unit deFinition issue on several 
occasions over the past three years. 

The current standard insurance poli* \ 
language defines "unit" as: 

"Unit" means all insurable acreage of 
(name of crop) in the county on the date 
of planting for the crop year: 

(1) In which you have a 100 percent 
share: or 

(2) Which is owned by one entity and 
operated by another entity on a share 
basis. 

Land rented for cash, a Fixed 
commodity payment, or any 
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consideration other than a share in the 
(name of crop) on such land shall be 
considered as owned by the lessee. 

Land which would otherwise be one unit 
may be divided according to applicable 
guidelines on file in your cmintv service 
office. 

As a matter of usual practice, units 
are often divided beyond that allowed 
by the policy unit definition to permit 
separate units by section or ASCS farm 
serial number. This is intended to be 
permitted only when verifiable records 
of production on such a basis exist. 

The more insurance units allowed on 
a single contract, the higher the 
potential for fraud and abuse, the higher 
the costs of administration, and the 
larger the likelihood of legitimate loss. 

The FCIC Board of Direcfbrs has been 
increasingly concerned about the high 
loss ratios (about 150%) experienced by 
the Corporation in the 1980-1984 period. 
It has refused to order a major premium 
rate increase because of its belief that 
normal weather and sound program 
design will prove the existing rates 
adequate over the long term. The Board 
has chosen a course of action to reduce 
adverse selection, lessen the potential 
for fraud and abuse, and improve the 
equitability of the insurance offer 
between options and areas of operation. 

The Board believes that these actions 
are preferable to the alternative of major 
increases in premiums to producers. 

fhe level of program participation by 
potential insureds is of great interest to 
the FCIC. The potential users of the 
program, the farmers of this nation, have 
a clear need for the protection offered. 

I Iigher levels of participation are 
desired because such expanded use of a 
crop insurance as a risk management 
tool can reduce the adverse economic 
impacts of crop failure on not only 
individual producers but the state and 
community in which they live. Crop 
insurance as a device to offer disaster 
tssistance to farmers Is much preferred 
to the alternative programs offered in 
the past in terms of equitability and cost 
to the public. Further, higher levels of 
participation tend to remove adverse 
selection which continues to be a 
problem of program administration. 

There is an apparent need to modify 
the insurance unit determination 
practices of the past. Most of the 
comments received recommended delay 
•*nd further study of the issues relating 
to insurance unit definition and that 
recommendation is accepted as being in 
the best interests of the program at this 
time. 

Hie management of FCIC has been 
directed lo present the results of further 
study to the Board of Directors at its 
t rst meeting after February 1,1986. 


Interested parties are requested to offer 
input or comments to the Board. Any 
proposal presented during the requested 
timeframe should not only consider the 
impact upon program participation but 
ulso have a positive impact upon the 
actuarial soundness of the programs and 
the costs and burden of administration. 

The most significant objection raised 
in the comment period was the opinion 
that significant adverse perception of 
the previously proposed change would 
lead to large numbers of cancellations 
by insured producers. The FCIC 
determination to permit the continued 
use of guidelines allowing further unit 
division will encourage continued 
growth in the program without undue 
risk of higher than normal cancellations. 

These actions respond positively to 
the marketing-related concerns 
expressed regarding the previously 
proposed changes to the insurance 
regulations. They should have minimal 
adverse impact upon the attractiveness 
of the insurance offer and thus little 
negative impact upon participation 
rates. 

Therefore, with the exception of minor 
changes in language and format, the 
proposed rule, amended as outlined 
above, is hereby adopted. 

List of Subjects in 7 CFR Part 432 

Crop insurance: Com. 

Final rule 

PART 432—| AMENDED) 

Accordingly, pursuant lo the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501 et seq.). 
the Federal Crop insurance Corporation 
hereby amends the Com Crop Insurance 
Regulations (7 CFR Part 432). effective 
for the 1988 and succeeding crop years, 
in the following instances: 

1. the authority citation for 7 CFR Part 
432 continues to read as follows: 

Authority: Sec*. 506. 516. Pub. L 75-430. 52 
Slat. 73. 77. ns amended (7 U.S.C 1506,1516). 

If 432.7 f Amended 1 

2. 7 CFR 432.7(d) is amended by 
revising the Com Insurance Policy for 
the 1986 and succeeding crop years to 
read as follows: 

DEPARTMENT OF AGRICULTURE 
Federal Corp Insurance Corporation 

Corn—Crop Insurance Policy 

(This is a continuous coni rad Refer to 
Section 15.) 

AGREEMENT TO INSURE: We will 
provide the insuuncc described in this policy 
in return for the premium and your 
compliance with all applicable provisions. 

throughout this policy, "you** and M your° 
refer to the insured shown on the accepted 


Application nnd ’’wa." "us." and ••our" refer 
to the Federal Corp Insurance Corporation. 
Terms and Conditions 
1. Causes of Loss. 

a. The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period; 

(1) Adverse weather conditions; 

. (2) Fin¬ 
is) Insects: 

(4J Plant disease; 

(5) Wildlife: 

(6) Earthquake: 

(7) Volcanic eruption: or 

(8) If applicable, failure of the irrigation 
water supply due to im unavoidable cause 
occurring after the beginning of planting: 
unless those anises are excepted, excluded 
or limited by the actuarinl table or section 
ttf(9). 

b. We will not insure against any loss of 
production due to: 

(1) The neglect, mismanagement, or 
wrongdoing of you. any member of your 
household, your tenants, or employees; 

(2) The failure to follow recognized good 
com farming practices; 

(3) The failure or breakdown of irrigation 
equipment or facilities; 

(4) The failure to follow good corn 
irrigation practices; 

(5) The impoundment of wuter by any 
governmental, public or private dam or 
reservoir p roj ect; or 

(8) Any cause not specified in section la is 
an insured loss. 

2. Crop. Acreage, and Share Insured. 
ii. The crop insured will be field com 
("com") planted for harvest as grain or 
silage, grown on insured itcmge. and for 
which a guarantee and premium rate* are 
provided by the actuarial table. 

b. The acreage insured for each crop year 
will be corn planted on insurable acreage as 
designated by the actuarial table and in 
which you have a share, us reported by you 
or as determined by* us. whichever we elect. 

c. The insured share is your share as 
landlord, ow-ncr-opcratar. or tenant In die 
insured com at the time of planting. 

However, only for the purpose of determining 
the umount of indemnity, your share will not 
exceed your share on the earlier of: 

(11 The time of loss; or 

|2J The beginning of harvest. 

d We do no! insure any acreage: 

(1) If the farming practices coined out or* 
not in accordance with the fanning practices 
for which the premium rotes have been 
established. 

(2) Which (s irrigated and un irrigated 
practice is not provided by the actuarial table 
untess you elect to insure the acreage as 
nouimgated by reporting it as insurable 
under section 3: 

(3) Which is destroyed, it is practical to 
replant to com. and such act ago is nut 
replanted; 

(4) Initially planted after the final planting 
dale contained in the actuarial table, unless 
you agree, in writing, on our form to coverage 
reduction; 

(5) Of volunteer com; 
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(6) Planted lo u type ur variety of corn not 
established as adapted to the area or 
excluded by the actuarial table, or 

(7) Planted with another crop except 
sorghum (grain or forage-type) when the 
sorghum is not more than 20 percent of the 
stand. 

e. If insurance is provided for un irrigat'd 
practice you must report as irrigated only the 
acreage for which you have adequate 
facilities and water, at the time of planting, to 
carry out a good corn irrigation practice. 

f. Acreage which is plunted for the 
development or production of hybrid seed or 
for experimental purposes is not insured, 
unless wo agree, in writing, to insure such 
acreage 

g. We may limit the insured acreage to any 
acreage limitation established under any Act 
of Congress if we advise you of the limit prior 
to planting. 

3 Report of Acreage. Share, and Practice. 

You must report on our form: 

a. All the acreage of corn in the county in 
which you have a share: 

b. The practice*, and 

c. Your share at the time of planting. 

You must designate separately any acreage 
that is not insurable. You muxt report if yew 
do not have n share In any com planted in 
the county.This report must be submitted 
annually on or before the reporting date 
established by the actuarial table. All 
Indemnities may be determined on the basis 
of information you submit on this report If 
you do not submit this report by the reporting 
date, we may elect to determine by unit the 
insured acreage, share, and practice or wo 
may deny liability on any unit. Any report 
submitted by you may be revised only upon 
our approval. 

4. Production Guarantees, Coverage Levels, 
and Prices For Computing Indemnities. 

u. Tim production guarantees, coverage 
levels. and prices for computing indemnities 
are contained in the actuarial table. 

b. Coverage level 2 will apply if you do not 
elect a coverage level. 

c. You may change the coverage level and 
price election on or before the sales closing 
date us established by the actuarial table for 
submitting applications for the crop year. 

5. Annual l Ternium. 

a. The annual premium is earned and 
payable at the time of planting. IV amount 
is computed by multiplying the production 
guarantee times the price election, times the 
premium rate, times the insured acreage, 
limes your share at the time of planting. 

b. Interest will accrue at the rule of one 
and one-half percent (!Vk%) simple interest 
per calendar month, or any part thereof, on 
any unpaid priuntam balance storting on the 
first day of the month following the find 
premium billing date. 

c. If you are eligible for i premium 
reduction in excess of 5 percent based on 
your insuring experience through the 1383 
crop your under the terms of the experience 
table contained in the com policy for the 1984 
crop year, you will continue to receive the 
benefit of mat reduction riabject to the 
following conditions: 

(1) No premium reduction will V retained 
after the 1988 crop year. 

12) The premium reduction will not increase 
because of favorable experience: 


|3) The premium reduction will decreatu 
because of unfavorable experience in 
accordance with the terms of 'he policy in 
effect for the 1904 crop yean 
(4) Once the loss ratio exceeds .8*1. no 
further premium reduction will apply, and 
(fi) Participation must he continuous. 
b Deductions for Debt 
Any unpaid umount due us may be 
deducted from any indemnity payable to you, 
or from a replanting payment if the billing 
dme has passed on the date you are paid the 
replanting payment, or from any loan or 
payment due you under any Act of Congress 
or program administered by the United Stages 
Department of Agriculture or its Agencies. 

7. Insurance Period. 

Insurance attaches when the com is 
planted and ends at the earliest of: 
a. Total destruction of the com; 
b Harvest: 

l. Final adjustment of a loss; 
d. The date immediately following planting 
as follows: 

Uf Val Verde, Edwards. Kerr. Kendall, 
Bexar, Wilson, Kamcs. Goliad. Victoria, and 
Jackson Counties. Texas, and all Texas 
counties lying south thereof—September 30: 

(2) Clark. Cowlitz. Grays Harbor, Island. 
Jefferson. King. Kitsap. Lewis. Pierce, Skagit. 
Snohomish, Thurston. Wahkiakum, and 
Whatcom Counties. Washington—-October 


31; 


(3) AH other counties where our actuarial 


table shows: 

(a) Only a silage guarantee; or 
jb) Both a grain and a silage guarantee on 
any acreage of com harvested for silage— 
September 30: 

(4) All other counties—December It) 

8 Nolle# of Damage or Loss. 

a. In case of damage or probable loss: 

(1) You must give us written notice if: 

(a) You want our consent to replant com 
damaged due to any insured cause (See 
subsection 9.g.]; 

lb) During the period before harvest the 
corn on any unit is damaged and you decide 
not to further care for or harvest any part of 


it: 

(c) You want our oonsent to put the acreage 
to another use; or 

(d) After consent to put acreage to another 
us»e is given, additional damage occurs. 

Insured acreage may not be put to another 
us*? until we have appraised the com and 
given written consent. We will not ion sen I to 
another use until it is too late to replanL You 
must notify us when such acreage is 
replanted or put to another use. 

(2) You must give us notice of probable loss 
at least 15 days before the beginning of 
harvest If you anticipate a loss on any unit. 

(3) If probable loss is later detenuined. 
immediate note:* must b* given and a 
representative sample of unharvested com 
(at least to feet wide and the entire length of 
the field) must remain unharvested for a 
penod of 15 days from the date of the notice, 
unless we give you written consent to harvest 
the sample. 

(4) In addition to the notices required by 
this section, if you are going to claim an 
indemnity on any unit, you must give us 
notice not later than 10 days after the earliest 
of: 


(.|) Total destruction of the com on the unit: 
lb) Harvest of the unit: or 
(o) The calendar date for the end of the 
Insutance period. 

b. You may not destroy or replant any of 
the corn on wind* a replanting payment will 
be claimed until we give consent. 

c. You must obtain written consent from us 
before you destroy any of the com which is 
not to be harvested. 

(d| We may reject any claim for indemnity 
if you fail to comply wtih any of the 
requirements of this section or section 9 
9. Claim for Indemnity, 
a Any claim for indemnity on a unit must 
be submitted to ub on our form not later than 
00 days after the earliest of: 

(1) Total destruction of the com on the unit: 

(2) Harvest of the unit; or 

(JJ The calendar date for the end of the 
insurant period. 

b. VVc will not pay any indemnity unless 
you: 

11) Establish the total production of com 
and/or silage on the unit and that any lors of 
production has boon directly caused by one 
or mom of the insured causes during the 
insurance period; and 
(2) Furnish all information we require 
concerning the loss. 

c. Thu indemnity will be determined on 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee; 

(2) Multiplying this product by the price 

election; 

(3) Subtracting the dollar amount obtained 
b* multiplying the total production to be 
counted (so* section 9f) by the price election; 
and 

(4) Multiplying this result by your share 

cl If a unit contains acreage to which both 
a grain and a silage guarantee apply, the 
dollar amount of insurance and dollar 
amount of the production to be counted will 
be determined separately for each portion 
and then added together to determine the 
total oroounl for the unit. 

e. If the information reported by you under 
section 3 of the policy results in a lower 
premium than the actual premium determined 
to be due. the production guarantee on the 
unit will be computed on the information 
reported, but all production from insurable 
acreage, whether or nut reported as 
insurable, will count against the production 
guarantee. 

f, The total production lo be counted for a 
unit will Include oil harvested und appraised 
production. 

(!) When the actuariol table shows only a 
grain guarantee, all production and 
appraisals will be determined In bushels 
When the actuarial table shows only a silage 
guarantee, all production and appraisals will 
be in tons. When the actuarial table shows 
both a grain and silage guarantee, the 
production and appraisals will be determine'! 
in bushels for any unharvested acreage and 
In bushels or Iona for any harvested acreage 
depending upon whether the acreage Is 
harvested for grain or silage. 

(2) Mature grain production* 
ju) Which otherwise is not eligible for 
quality adjustment will be reduced .12 
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percent for each .1 percentage point of 
moisture in excess of 15.5 through 30.0 
percent and .2 percent for each .1 percentage 
point of moisture from 30.1 through 40.0 

percent: or 

(b| Which, due to insurable causes, has 
moisture over 40 percent; test weight below 
40 pounds per bushel; or kernel damage more 
than 15 percent as determined by a grain 
Kinder licensed by the Federal Grain 
Inspection Service or under the United States 
Warehouse Act. will be adjusted by: 

(ij Dividing the vulue per bushel of such 
torn by the price per bushel of U.S. No. 2 
corn; and 

MJ) Multiplying the result by the number of 
bushels of such com. 

The applicable price for No. 2 com will be 
the local market price on the car her of the 
day the loss is adjusted or the du> such com 
w.is sold The quality adjustment will not 
m tluce the harvested production more than 75 
p< rcent so that at least 25 percent of 
harvested production will count. 

(3) l( the actuarial table shows both a grain 
and silage guarantee or only a silage 
guarantee, the com is harvested as silage, a 
grain appraisal is made concurrently with a 
^lage appraisal, and the grain appraisal is 
h ss than 4.5 bushels per ton. the production 
will bp reduced 1 percent for each 1 tenth of a 
bushel below 4-5 bushels. There will be no 
reduction allowed for harvested silage 
production if a representative sample (at 
[| HM 10 feet wide and the entire length of the 
Md| for each 25 acres of com harvested for 

* i.ige is not left until appraised by us. 

(41 Appraised production to be counted will 
include: 

la) Unharvested production on harvested 
i'Mi>ugeanri potential production lost due to 
uninsured causes and failure to follow 
recognised good com farming practices: 

(b) Not less than the guarantee for any 
•u reage which is abandoned, put to another 
»u»e without our prior written consent or 
‘imaged solely by an uninsured cuuse: and 
It;I Any appraised production oij 
unharvested acreage. 

(5) Any appraisal ive hove made on insured 
rea 8o for which we have given written 
n >n$ent for another use will be considered as 
production unless such acreage is: 

lu) Not put to another use before harvest of 
«ort' becomes general in the county and 
rv appraised by us; 

(b> Further damaged by an insured cause 
and reappraised by u$: or 
U'l Harvested. 

|0| Hie amount of production of any 
ui harvested com may be determined on the 
"uufc of Held appraisals conducted after the 

• nd of itiu insurance period. 

(' I If Inc actuarial table shows a silage 
guarantee or both a grain and silage 
guarantee and the normal silage harvesting 
H nod has ended, we may increase any 
tonnage appraisal or any harvested silage 
Production by the factor designated by the 
actuarial table to reflect the normal moisture 
^>n|pnt of silage harvested during the rtounal 
s,Li W° harvesting period. 

I w ! ^ actuarial table shows only u silage 
guarantee, w e may convert bushels of grain 
<> tons of silage, and increase all production 
uirvMted after the normal silage harvesting 


period by the factor designated by the 
actuarial table to reflect the normal moisture 
content of silage harvested during the normal 
silage harvesting period. 

(9) If you elect to exclude hail and fire as 
insured causes of loss and the com is 
damaged by hail or Fire, appraisals will be 
made in accordance with Form FCI-78. 
“Request to Exclude Hail and Fire/’ 
g A replanting payment may be made on 
any insured com replanted after we have 
given consent and the acreage replanted is at 
least the lesser of 20 acres or 20 percent of 
the insured acreage for the unit (as 
determined on the final planting date]. 

(1) No replanting payment will be made on 
acreage: 

(a) On which our appraisal exceeds 90 
percent of the guarantee; 

(b) Initially planted prior to the date 
established by the actuarial table; or 

(t) On which a replanting payment has 
been made during the current crop year. 

(2| The replanting payment per acre will be 
your octual cost per acre for replanting, 
except that: 

(a) If the actuarial table shows only a grain 
guarantee or Isoth a grain and silage 
guarantee, the payment will not exceed 8 
bushels multiplied by the price election, 
multiplied by your share: or 

(b) If the actuarial table shows only a 
silage guarantee, the payment will not exceed 
1 ton multiplied by the price election, 
multiplied by your share. 

If the information reported by you results 
in a lower premium than the actual premium 
determined to be due. the replanting payment 
will be reduced proportionately. 

h. You must not abandon any acreage to us. 

i. You may not sue us unless you have 
complied with all policy* provisions. If a claim 
is denied, you may sue us in the United 
States District Court under the provisions of 7 
U.S.C. 1508(c). You must bring suit within 12 
months of the date notice of denial is 
received by you. 

j We have a policy for paying your 
indemnity within 30 days of our approval of 
your claim, or entry of a final judgment 
against us. We will, in no instance, be liable 
for the payment of damages, attorney’s fees, 
or other charges in connection with any claim 
for indemnity, whether we approve or 
disapprove such claim. We will however, 
pay simple interest computed on the net 
indemnity ultimately found to be due by us or 
by a final judgment from and including the 
01st day after the date you sign, date, and 
submit to US the properly completed claim for 
indemnity form, if the reason for our failure 
to timely pay is not due to your failure to 
provide information or other materia) 
necessary for the computation or payment of 
Jhe indemnity. The interest rate will be that 
established by the Secretary of the Treasury 
under Section 12 of the Contract Disputes Act 
of 1978 (41 U.S.C. 611). and published in the 
federal Register on or about |anuury 1 and 
My 1 of each year. The interest rate to be 
paid on any indemnity will vary with the rale 
announced by the Secretary of the Treasury. 

k. If you die. disappear, or arr judicially 
declared incompetent, or if you are un entity 
other than art individual and such entity is 
dissolved after the corn is planted for any 


crop year, any indemnity will be paid to the 
persons determined to be beneficially entitled 
thereto. 

I. If you have other fire insurance, fire 
damage occurs during the insurance period, 
and you have not elected to exclude fire 
insurance from this policy, we will be liable 
for loss due to fire only for the smaller of the 
amount: 

(t) Of indemnity determined pursuant to 
this contract without regard to any other 
insurance: or 

(2) By which the loss from fire exceeds the 
indemnity paid or payable under such other 
insurance. 

For the purpose of this section, the amount 
of loss from fire will be the difference 
between the fair market value of the 
production on the unit before and after the 
fire. 

10. Concealment or Fraud. 

We may void the contract on all crops 
insured without affecting your liability for 
premiums or waiving any right, including the 
right to collect any amount due us if, at any 
time, you have concealed or misrepresented 
any material fact or committed any fraud 
relating to the contract. Such voidance will 
be effective as of the beginning of the crop 
year with respect to which such act or 
omission occurred. 

11. Transfer of Right to Indemnity on 
Insured Share. 

If you transfer any part of your share 
during the crop year, you may transfer your 
right to an indemnity. The transfer must be on 
our form and approv ed by us. We may collect 
the premium from either you or your 
transferee or both. The transferee will have 
all rights and responsibilities under the 
contract. 

12. Assignment of Indemnity. 

You may assign to another party your right 
to an indemnity for the crop year only on our 
form and with our approval. The assignee 
will have the right to submit the loss notices 
und forms required by the contract. 

13. Subrogation. (Recovery of loss from a 
third party.) 

Because you may be able to recover all or a 
part of your loss from someone other than us. 
you must do all you can to preserve any such 
right. If we pay you for your loss, then your 
right of recovery will at our option belong to 
us If we recover more than we paid you plus 
our expenses, the excess will be paid to you. 

14. Records and Access to Farm. 

You must keep, for two years after the time 
of loss, records of the harvesting, storage, 
shipment, sale, or other disposition of all corn 
produced on each unit, including separate 
records showing the same information for 
production from any uninsured acreage. 

Fuilure to keep and maintain such records 
may. at our option, result In cancellation of 
the contract prior to the crop year to which 
the records apply, assignment of production 
to units by us. or a determination that no 
indemnity is due. Any person designated by 
us will have access to such records and the 
farm for purposes related to the contract. 

15 Life of Contract: Cancellation and 
Termination. 

a. Phis contract will be in effect for the 
crop year specified on the appti :ation and 
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may nol be canceled bv you for such crop 
year Thereafter, the contract will continue in 

force for each succeeding crop year unless 
canceled or terminated as provided in this 
flection. 

b. This contract may be canceled by either 
you or us for any succeeding crop year by 
giving written notice on or before the 
cancellation date preceding such crop year. 

c. Ninety days prior to the cancellation 
date for any crop year you must: 

(1) Furnish to the Corporation, satisfactory 
production records for the previous crop year 
or the contract will be cancelled for the 
subsequent crop year; or 

(2) Show to our satisfaction that the 
records arc not available because of 
conditions beyond your control such as fire, 
flood or other natural disaster. (If this 
subsection (2) applies, the Field Actuarial 
Office may assign a yield for the year for 
which the records are unavailable.) 

You may furnish the records required by 
this section for any crop year at least 90 days 
prior to the crop year's cancellation date. 
Your selection of this option will result in the 
inclusion of that crop year's production 
information in the next crop year's yield 
guarantee. 

d. This contract will terminate as to any 
crop year if any amount due us on this or any 
other contract with you is not paid on or 
before the termination date preceding such 
crop year for the contract on which the 
amount is due The date of payment of the 
amount due: 

(1) If deducted from an indemnity will be 
the date you sign the claim; or 

(2) If deducted from a payment under 
another program administered by the United 
States Department of Agriculture will be the 
dale both such other payment and seloff are 
approved. 

c The cancellation and termination dates 
ore: 



f. If yuo die or are judicially declared 
Incompetent, or if you are an entity other 
than an individual and such entity is 
dissoU ed. the contract will terminate as of 
the date of death, judicial declaration, or 
dissolution. If such event occurs after 
insurance attaches for any crop year, the 


contract will continue in force through the 
crop year and terminate at the end thereof. 
Death of n partner in a partnership will 
dissolve the partnership unless the 
partnership agreement provides otherwise. If 
two or more persons having a joint interest 
are insured jointly, death of one of the 
persons will dissolve the joint entity. 

g. The contract will terminate if no 
premium is earned for 5 consecutive years. 

16. Contract Changes. 

We may change any terms and provisions 
of the contract from year to year, if your price 
election at which indemnities are computed 
is no longer offered, the actuarial table will 
provide the price election which you are 
deemed to have elected. All contract changes 
will be available at your service office by 
December 31 preceding the cancellation date 
for counties with an April 15 cancellation 
date and by November 30 preceding the 
cancellation date for all other counties. 
Acceptance of any change will be 
conclusively presumed in the absence of 
notice from you to cancel the contract. 

17. Meaning of Terms. 

For the purposes of corn crop insurance: 

a. "Actuarial table** means the forms and 
related material for the crop year approved 
by us which are available for public 
inspection in your service office, and which 
show the production guarantees, coverage 
levels, premium rates, prices for computing 
indemnities, practices insurable and 
uninsuruble acreage, and related information 
regal ding corn insurance in the county. 

b. "ASCS' means the Agricultural 
Stabilization and Conservation Service of the 
United States Department of Agriculture. 

c. "County" means: 

(1) The county shown on the application; 

(2) Any additional land located in a local 
producing area bordering on the county, as 
shown by the actuarial table: and 

(3) Any land identified by an ASCS farm 
serial number for the county but physically 
located in another county. 

d. "Crop year" means the period within 
which the ami is normally grown and will be 
designated by the calendar year in which the 
com is normally harvested. 

e. "Harvest" means completion of 
combining, picking, or cutting the com for the 
purpose of livestock feed. 

f. Insurable acreage" means the land 
classified as Insurable by us and shown as 
such by the actuarial table. 

g -Insured" means the person who 
submitted the application accepted by us 

h. "lose ratio" means the ratio of 
indemnity to premium. 

i. "Person" means an individual 
partnership, association, corporation, estate, 
trust, or other legal entity, and wherever 
applicable, a State, a political subdivision of 
a State, or any agency thereof. 

f. "Replanting" means performing the 
cultural practices necessary to replant 
insured acreage to com. 

k. "Service office" means the office 
servicing your contract as shown on the 
application for insurance or such other 
approved office as may be selected by you or 
designated by us. 

l. "Silage" means corn harvested by 
severing the stalk from the land and chopping 


the stalk and the ear fat the purpose of 

livestock feed. 

m. "Tenant" means a person who rents 
land from another person for a share of the 
com or a share ol the proceeds therefrom. 

n, “Unit * means all insu/aldc acreage of 
com In the county on the dale of planting for 
the crop year. 

11) In which you have a 100 percent shore: 
or 

(2) Which is owned by one entity and 
operated by another entity un a share basis. 

Land rented for cash, a fixed commodity 
payment, or any consideration other than a 
share in the com on such land will be 
considered as owned by the lessee. Land 
which would otherwise be one umt may be 
divided according to applicable guidelines on 
file in your service office. Units w*U be 
detenuined when the acreage is reported. 
Knurs In reporting units may be corrected by 
us to conform to applicable guidelines when 
adjusting a loss. We may consider ony 
acreage and share thereof reported by or for 
your spouse or child or any member of your 
household to lie your bona fide share or the 
bona fide share of any other person having 
an interest therein. 

IB. Descriptive Headings. 

The descriptive headings of the various 
policy terms and condition* are formulated 
far convenience only and uru not intended to 
affect the construction or moaning of any of 
the provisions of the contract 

19. Determinations. 

AD determinations required by the policy 
will be made by us. If you disagree with our 
determination*, you may obtain 
reconsideration of or appeal those 
determinations in accordance with Appeal 
Regulations. 

29 Notices. 

All notices required to be given by you 
must be In writing and received by your 
service office within the designated time 
unless otherwise provided by the notice 
requirement. Notices required to be given 
immediately may be by telephone or in 
person and confirmed in writing. Tune of the 
notice will be determined by the lime of our 
receipt of the written notice. 

Done in Washington. DO or> October 39. 

1985. 

Ed ward Hews, 

AcUng Matador, Fedcrul Crop Insurance 
Corporation. 

|FR Doc. B5-27883 Filed l!-21~ak a4S am) 
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Agricultural Marketing Service 

7 CFR Part 907 

I Navel Orange Regulation 614) 

Navel Oranges Grown in Arizona and 
Designated Part of California; 
Limitation of Handling 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

























summary; Regulation 614 establishes 
the quantity of fresh California-Arizona 
navel oranges that may be shipped to 
market during the period November 22- 
20,1985. Such action is needed to 
provide for the orderly marketing of 
fresh navel oranges for the period 
specified due to the marketing situation 
confronting the orange industry. 
date: Regulation 614 (§ 907.914) 
becomes effective for the period 
November 22-28.1985. 

FOR FURTHER INFORMATION CONTACT: 
William J. Dovle. Chief. Fruit Branch. 
f&V, AMS, USDA. Washington. DC 
20250. telephone: 202-447-5975. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary’s 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
non-major” rule. The Administrator. 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

I his regulation is issued under Order 
No. 907, as amended (7 CFR Part 907). 
regulating the handling of navel oranges 
growrn in Arizona and designated part of 
California. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, us amended (7 U.S.C. 601- 
h"4). This action is based upon the 
recommendation and information 
submitted by the Navel Orange 
Administrative Committee and upon 
other available information. It is hereby 
found that this action will tend to 
effectuate the declared policy of the act. 

This action is consistent with the 
marketing policy for 1985-86 adopted by 
the Nave! Orange Administrative 
Committee. The committee met publicly 
on November 19,1985. at Los Angeles/ 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
navel oranges deemed advisable to be 
hiindled during the specified week. The 
committee reports that the market for 
osh navel oranges is weak. The prorate 
,s niv edcd to stabilize the market and 
Promote orderly marketing. 

A digest of the NOAC’s 1985-66 
marketing policy was published in the 
September 27,1985, Federal Register (50 
|< <9132). Interested persons were 
afforded opportunity to submit written 
suggestions, views or pertinent 
information relating to such policy. Four 
comments were received. These * 
comments were considered by the 
1 M>A in connection with the review of 
\ marketing policy for this program. 

" 15 further found that it is 
'^'practicable and contrary to the public 
,n, crest to give preliminary notice. 


engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C, 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared policy of the act. It is 
npcessary to effectuate the declared 
purposes of the act to make this . 
regulatory prov ision effective as 
specified, and handlers have been 
apprised of such provision and the 
effective time. 

List of Subjects in 7 CFR Part 907 

Marketing agreements and orders, 
California. Arizona. Oranges (Navel). 

PART 907—I AMENDED | 

1. The Authority citation for 7 CFR 
Part 907 continues to read: 

Authority: Secs. 1-19, 48 Stat. 31. as 
rtmmded: 7 U.S.C. 601-674, 

2. Section 907,614 is added to read as 
follows: 

$ 907.614 Navel Orange Regulation 614. 

(a) District 1: 1.300.000 cartons: 

(b) District 2: Unlimited cartons: 

(c) District 3: Unlimited cartons; 

(d) District 4: Unlimited cartons. 

Dated: November 20.1985. 

Joseph A. Cribbin. 

Director. Fruit and Vegetable Division, 
Agricultural Marketing Service, 

|FR Doc. 85-28101 Filed 11-21-85: 8:46 amj 
BU.UMC COOE 3410-02-M 


Farmers Home Administration 
7 CFR Part 1945 

Emergency Loan for Citrus Grove 
Rehabilitation and/or Reestablishment 

agency; Farmers Home Administration. 
USDA. 

action: Final rule. 

summary: By this final rule, the Farmers 
Home Administration (FmHA) adopts its 
interim rule, published February 22. 

1985. The rule amends the FmHA 
emergency loan making regulation to 
incorporate a special provision which 
will afford citrus growers more realistic 
loan terms and which will provide a 
method of loan funds disbursement that 
will enable them to recover from severe 
natural disaster losses, and thereby 
revive their local economies that are 
largely dependent on the citrus industry. 
effective date: November 22,1985. 

FOR FURTHER INFORMATION CONTACT: 

Mr, Morris Monesson. Deputy Director. 


Emergency Division, Farmers Home 
Administration. USDA Room 5418-Suuth 
Building. Washington. DC 20250, 
Telephone Number (202) 382-1632 or Mr. 
Wilbert Campbell, Designation and 
Loan Processing Branch Chief. 
Emergency Division, Farmers Home 
Administration, USDA. Room 5416- 
South Building, Washington. DC 20250. 
Telephone Number (202) 382-1050. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established in Departmental 
Regulation 1512-1. which implements 
Executive Order 12291, and has been 
determined to be ’’non-major”, because 
it will not have an annual effect on the 
economy of $100 million or more, and 
there will be no major increase in cost 
or prices for consumers, individual 
industries. Federal, state, or local 
Government Agencies, or geographic 
regions; nor will it have significant 
adverse effects on competition, 
employment, investment productivity, 
innovation, or on the ability of United 
Slates-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Discussion of Final Rule 

FmHA implemented its Emergency 
Loan Making Regulation, Pari 1945. 
Subpart D, Exhibit D upon publication 
by interim rule in the Federal Register 
(50 FR 7566) on February' 22, 1985. That 
rule provided for a 30 day comment 
period. The comment period ended 
March 25.1985. Comments were 
received from 2 individuals and 
organizations. 

One respondent supported the interim 
rule as a positive step in assisting citrus 
growers, and offered no 
recommendations for changing it. 

One respondent questioned the 
Emergency Loan limit, which was stated 
to be $5,000 per borrower for each 
designated disaster. The Emergency 
(EM) loan limit is established by law 
and is currently $500,000 per borrower 
for each designated disaster; and the 
necessary revision is made to correct 
the misprint. 

Need for Governmental Action 

Citrus producers in the several states 
have experienced severe physical losses 
to producing groves, as the result of the 
December 1983 and January’ 1985 hard 
freezes. Government assistance is 
needed to help eligible citrus producers 
restore their operations to profitable 
production, and thereby help revive 
their related local economies that are 
largely dependent on the citrus industry. 
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Repayment terms and Vwn fund 
disibumoment methods in the Emergency 
loan regulation* need to be changed In 
.afford citrus producers lb** help they 
need. 

Programs A tfectcd: These 
modifications affect the following FmHA 
program as lifted in the Catalog of 
! et hru / Domestic Assistance: 10.404— 
Emergency Loans. 

Intergovernmental Consultation: 
Intergovernmental consultation should 
he carried out in accordance with 7 CFR 
Part 3011, Subpart V, 
lniergovemmental Review of 
P'partment of Agriculture Programs and 
Acflvlllea**. For affected programs, see 
FmHA Instruction 1940-f. available in 
any FmHA office. 

Environmental Impact Statement 
This document has been reviewed in 
accordance with 7 CFR Part 1940. 

Subpart G. ^Environmental Program.” ll 
is the determination of FmHA that this 
action docs not constitute a major 
1 mleral action significantly affecting the 
quality of the human environment, and 
In accordance with the National 
Environmental Policy Act of 1909, Pub. 
t. 91-’190, an Environmental Impact 
S'atemcnt is nol required! 

7 hese changes affect emergency 
physical loss loans only. 

List of Subjects in 7 CFR Part 1945 

Agriculture. Disaster assistance. Loan 
Pi ogram—Agriculture. 

Therefore, the interim rule published 
in the Federal Register of February 22. 
1985 (50 FR 750ft) is adopted as a final 
rule with (he following amendments to 
Exhibit D of Subpart 1) to Part 1945: 

PART 1945-EMERGENCY 

1. flu authority citation for Part 1945 
continues to read as follows. 

Authority: 7 U S C 198* 7 CFR IL23: ? CFR 
2-7*1. 

2. Paragraph til. C. is added to rend as 
follows: 

Exhibit D—JAmcniied| 

• « • • • 

III. Definitions: 

* • * • • 

C Building mw buildtogs, nqia-am# 
i veiling !midkr»g* niut improving riiaUt’U are 
fun tm-kitied in ••uhitr of these definitions. 

3 Paragraph IV. C is amended by 
changing the dollar amount in the. last 
sentence from ’*$5.0(X)" to $500,000.” 

4 Paragraph VU. and XI. are revised 
to read a a follows: 

VII. Rehabilitation and/or 
ftoe*totol/ithnh*nt Heffulretoents: Citrus 
grower* receiving EM loans under this 
Exhibit will rehabilitate und/oi reestablish 


Iheir djmsgrd or destroyed citrus for 

production oi similar t>pe(s) utius t mps 
grown dunng the disaster year. The 
applicant/borrows will abo agree to nrpUnt 
nr top graft du* Lrp.es. as necessary, with a 
variety (ies) of trees reruauuetKied by the 
C’Mjperalivi* Exturuuon Service, lies will 
become *i icndition ol loan approval and will 
he inserted in Pwn 41 of Form FmHA 1940-1. 
“Request for Obligation ut Funds "The 
replacement dints trees and any scion wood 
used for budding or lop grafting most be 
“Certified,” in writing, us being disease free 
and/or "Registered"’ as being true to variety 
by the selling nurserymen or other supplier. 

• •it* 

XI- Unden land i \%s and Ag/ntenxuts with 
Applicant’ in the event 11 determination is 
made, at any time during the recovery period, 
that the operation is no longer economically 
feasible Icannot meet its cash flow 
requirements), the ucd*dmrsed future 
advances will he cancetVd by the County 
Supervisor after consultation with the District 
Director and appropriate servicing actions 
will be putsued. Also. the grove rehabilitation 
and/or reestablishment will be connicWed 
' complete" when ptofifiibte production is 
achieved. H this occurs ahead of schedule, 
the remaining future advances will be 
canrelied and consideration given to 
rescheduling the unpaid EM (nan balance. 

The County Supervisor may cancel a future 
advanrr(s) after consultation with the 
District Dirp» tor and thr State Director. This 
will be acknowledged by the borrower(j) by 
initialling changes in the Promissory Note. 
Foim FmHA UHO-17, as follows, on page 1 
delete th«*seuMid sentence of the third 
paragraph from the bottom of The page which 
read*. "Approv 1 ) by the Government writ hr 
given provided 'be advance is requested tor a 
purpose authorized by the Government.**: and 
add ,1 footnote at the bottom of page 1 
referring to page 3, where the following 
tfatomimt will b • inserted in the blank *| a**? 
available, “‘nietkneimmmt util approve 
advances of !oat. funds, which were not 
advanced at loar dosing, provided tht- funds 
will be used for authorized purposes, the 
borrower has complied with oil loon 
agreements. FmHA determine* that die 
operation Is ecm-iimkany feasible, und 
Emt IA delenftinrs that Fml IA loon funds are 
needed.** Each Promissory Note thus modified 
will be initialed at troth change** by '.he 
borrow erfs) at the time ofloun dosing and an 
explanation of the implications of the 
changes given to the borrowed*) b> the 
escrow ugent or the FPillA official 
conducting the closing. 

• • « • • 

Dated* June 3.1985. 

Dwight O- Calhoun. 

Ac*tng Associate Administrator. Farmcis 

tii>cw Administration 

|FR Dm* 8V-27758 Tiled 1t-2!-U5; 8:45 omj 
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national credit union 

ADMINISTRATION 
12 CFR Part 724 

Trustees and Custodians of Pension 
Plans; Interpretive Ruling and Policy 
Statement Number 85-1 

agency: National Credit Union 
Administration (NCUA). 
action: Interpretive Ruling and Policy 
Statement Numbct 85-1. 

summary: Tlie NCUA Board has 
determined that Federal credit unions 
(E'CU’s) may offer self-directed IRA and 
Keogh accounts and act hs the 
custodians of such accounts. This 
Interpretative Ruling and Policy 
Statement Harifics the authority of 
FCU’s to perform that service for their 
members, i.e.. to serve as custodians for 
self-directed IRA and Keogh accounts. 
dates: Effective date: November 14. 

1985. 

Comments: Although this is a final 
nil:tig, comments will be accepted until 
January 20, 1988. 

ADDRESSES: Suinl comment* to 
Rosemarv Brady, Secretary. NCUA 
Board. 1776 G Street. NW.. Washington. 
DC 20456. Hie NCUA Baud will review 
all comments and detexmine whether 
substantive amendments to this ruling or 
amendments to NCUA’s regulations are 
appropriate. 

FOR FURTHER INFORMATION CONTACT: 

Steven Bisker. Assistant General 
Counsel, or Yvonne Gilmore. Staff 
Attorney, at the above address, or 
telephone (202) 357-1030. 
SUPPiEMENTARY INFORMATION: Thr 
NCUA Board has determined that FCU s 
may offer and act as custodians for selt 
directed IRA and Keogh accounts. Pari 
724 of NCUA’s Rules and Regulations 
(12 CFR Part 724) authorizes PCL r s to 
act as trustee or custodian of fRA and 
Keogh accounts (established. 
r e s pe cti vely, pursuant to the Employee 
Retirement Income Security Act of 1974 
(“ERISA") und the Self-Employ ed 
Individual Retirement Act of 1962) of its 
members w here the funds are invested 
in shares and share certificates of the 
credit union. However. Part 724 does not 
state whether as custodians of such 
accounts. FCLTs may, at the direction of 
the member, facilitate transfers of funds 
to other assets. 

Part 724 of the NCUA Rules and 
Regulations was fi^t promulgated in 
1975 as § 7*21 4. The preamble to that 
Scctiou expressly acknowledged that 
IRA and Keogh plans established at 
FCU's were limited to investments of 
funds in share and share certificate 







accounts at the FCU until issues 
concerning other possible investment 
activity were resolved. 40 FR 25582 (lune 
17.1975). 

The primary issue requiring further 
study was that of the legal authority of 
Federal credit unions to serve as trustee 
or custodian of IRA and Keogh plans 
wherein funds are invested in assets 
other than share or share certificate 
accounts in the credit union. This issue 
arises from the fact that Federal credit 
unions do not hove general, 
discretionary trust powers. The 
Employee Retirement Income Security 
Act. however, recognizes federally 
insured credit unions as being among 
the qualifying trustees or custodians of 
IRA and Keogh trusts, for purposes of 
the individual accounthulder obtaining • 
certain tax benefits, and does not limit 
the investment of tnjst funds to share 
<md share certificate accounts of the 
credit union. (Sea 26 U.S.C. 401(d). 408 
(a) and (h).) Further, section 207(c)(3) of 
the Federal Credit Union Act (12 U.S.C. 
1787(c)(3)) addresses insurance 
coverage of IRA and Keogh retirement 
accounts ut federally insured credit 
unions, thus separately establishing the 
authority of Federal credit unions to 
offer IRA and Keogh accounts when the 
funds are invested in shares and share 
1 ‘ rtificates in the credit union. NCUA 
has determined that these provisions, 
road together, provide sufficient 
authority for Federal credit unions to 
offer und serve as trustee or custodian 
of IRA and Keogh accounts where all 
funds are initially deposited to share or 
share certificate account at the credit 
union and any subsequent transfers to 
other ossets are solely at the discretion 
and direction of the credit union 
member establishing the account. Such 
activity is both incidental to the FCU’s 
authority to offer IRA and Keogh share 
accounts and is also consistent with 
FR ISA's recognition of insured credit 
unions as qualifying custodians, for tax 
P - poses, of IRA and Keogh trusts. 

As stated in the text of NCUA’s 
Interpretive Ruling, set forth below, the 
establishment of self-directed IRA and 
Keogh accounts at FCU’s will require an 
H t/ 10 engage only in custodial duties 
no exercise of investment 
discretion. Further, the FCU will not be 
Permitted to provide investment advice, 
the ECU will simply arrange for the 
purchase or sale of assets upon the 
instructions of the member. The IRA or 
participant will bear the risks of 

Investment decisions. Additionally. 

’ ts noted that the part of the IRA or 
^ account invested in other than 
^nares or share certificates at the FCU 
*d| not be insured ln f the National 


Credit Union Share Insurance Fund. The 
FCU shall take appropriate measures to 
ensure that this fact is understood by 
the member. 

Although this 1RPS does not mandate 
specific requirements concerning 
recordkeeping and segregation of assets. 
FCU’s must operate in accordance with 
applicable laws and regulations 
governing IRA and Keogh trust accounts 
and consistent with principles of sound 
custodial (trust) administration, 
including the segregation and/or 
adequate identification of corresponding 
assets of IRA and Keogh accounts, 
whether held by the credit union or, 
under a contractual safekeeping 
arrangement, with a third party. An FCU 
should take steps to assure that 
individual member account records 
reflect all assets bought and sold on 
behalf of the member. In addition, an 
FCU should maintain proper records to 
verify, among other things, the account 
for which each transaction was effected, 
a description of the asset, the purchase 
(or sale) price of the asset, the trade 
date, and the name or other designation 
of the broker-dealer or other person 
(entity) from whom the asset was 
purchased or sold. Such information will 
also be used, in part, in preparation of 
forms required to be filed with the 
Internal Revenue Service by all 
custodians and trustees of IRA and 
Keogh accounts. 

It is not NCUA’s intention, through 
this interpretative ruling, to authorize 
FCU s to handle member orders to buy 
or sell securities or to otherwise engage 
in activities that would require 
registration by the FCU as a broker- 
dealer and trigger related 
responsibilities under Securities and 
Exchange Commission (SEC) regulations 
and Federal securities laws. Thus, in 
order to offer self-directed IRA and 
Keogh accounts to members, and to 
serve as custodian for such accounts, it 
will be necessary for the FCU to have an 
arrangement with a securities broker- 
dealer. pursuant to which the broker- 
dealer receives all buy and sell orders 
from the member and executes the 
securities trade. 

A review of previous SEC ”no action** 
letters with respect to FCU involvement 
in brokerage-related activities indicates 
that FCU*a may solicit members to 
participate in self-directed IRA or Keogh 
accounts, and will not be required to 
register, provided that: (1) The FCU dues 
not exercise investment discretion or 
render investment advice. (2) the broker- 
dealer performs all brokerage functions 
and is dearly identified as the one 
performing such functions, and (3) FCU 
employees perform only clerical and 


ministerial functions. Clerical and 
ministerial functions would include 
distributing promotional materials to 
members, assisting members in 
completing account opening forms, and 
effecting debits or credits to the 
member’s share account related to the 
purchase and sale of securities and 
receipt of dividend income from the 
securities. 

Lastly, under SEC rules, an FCU could 
share in commissions and, assuming the 
FCU satisfies the conditions described 
above, it would not have to register as a 
broker-dealer. However, Part 721 of the 
NCUA Rules and Regulations (12 CFR 
Part^21), concerning FCU insurance and 
group purchasing activities, would limit 
the amount of compensation that an 
FCU could receive. In performing its 
administrative (ministerial) functions in 
the executive of its members’ buy ami 
sell orders, un FCU could only be 
reimbursed for its direct and indirect 
costs related to the administrative 
services it provides. 

Interpretive Ruling and Policy Statement 
85-1 

Trustees and Custodians of Pension 
Plans 

A Federal credit union may act as 
trustee or custodian of individual 
retirement plans of its members 
established pursuant to the Employee 
Retirement Income Security Act of 1974 
or self-employed retirement plans 
established to the Self-Employed 
Individuals Retirement Act of 1902, 
provided that 

(1) All contributions of funds are 
initially made to a share or share 
certificate account in the credit union: 

(2) Any subsequent transfer of funds 
to other assets is solely at the direction 
of the member and the Federal credit 
union exercises no investment 
discretion and provides no investment 
advice with respect to plan assets (Le.. 
the credit union performs only custodial 
duties); 

(3) The member is clearly notified of 
the fact that National Credit Union 
Share Insurance Fund coverage is 
limited to funds held in share or share 
certificate accounts of NCUSIF-insured 
credit unions: and 

(4) The Federal credit union complies 
with all applicable provisions of the 
Federal Credit Union Act and the 
National Credit Union Administration 
Rules and Regulations, and applicable 
laws and regulations as may be 
promulgated by the Secretary of Labor, 
the Secretary of the Treasury', or any 
other authority exercising jurisdiction 
over such trust or custodial accounts. 
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By the National Credit Union 
Administration Board on November 14, 1985. 
Rosemary Brady, 

Secretary of the Board. 

|KR Doc 85-27849 Filed 11-21-85, 8 45 «im| 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFR Part 71 

I Airspace Docket No. 83-AWA-28I 

Alteration of VOR Federal Airway V- 
181; South Dakota 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment alters the 
description of V-181 located in the 
vicinity of Yankton, SD. Yankton very 
high frequency omni-directional radio 
range-distance measuring equipment 
(VOR/DME) has been relocated on the 
Yankton Airport from its present 
position to a position approximately 
1.350 feet north. The only airway change 
was for V-181 W. This action 
rcdcscribes V-181W in order to ensure 
the 15* divergence from V-181 on which 
air traffic control separation criteria is 
based. 

effective oate: 0901 G.m.t.. January 16. 
1986. 

FOR FURTHER INFORMATION CONTACT: 

Lewis W. Still. Airspace and Air Traffic 
Rules Branch (ATO-230). Airspace- 
Rules and Aeronautical Information 
Division. Air Traffic Operations Service, 
Federal Aviation Administration. 800 
Independence Avenue SW., 

Washington. D.C, 20591; telephone: (202) 
420-8626. 

SUPPLEMENTARY INFORMATION: 

History 

On December 23.1983, the FAA 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter V-181 W located in the 
vicinity of Yankton. SD. (48 FR 56769). 
Yankton VOR/DME has been relocated 
on the Yankton Airport from its present 
position to a position approximately 
1,350 feet north. There ore several 
airways that have Yankton VOR in their 
description. However, because of the 
short distance to the VOR relocation 
site, the only airway affected is V-181 W 
due to the 15* separation from tnfe main 
route requirement for the air traffic 
control criteria. Interested parlies were 
invited to participate in this rulemaking 
proceeding by submitting written 
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comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendmcnl Is the same as 
that proposed in the notice. Section 
71.123 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.GA dated January 2. 
1985. 


The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations alters the 
description of V-181 located in the 
vicinity of Yankton, SD. Yankton VOR/ 
DME has been relocated on the Yankton 
Airport from its present position to a 
position approximately 1,350 feet north. 

The FAA determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) is not a “major 
rule*' under Executive Order 1229T. (2) is 
not a “significant rulc“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory' evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will no! have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety. VOR Federal 
airways. 

Adoption of the Amendment 

PART 71— IAMENDED1 

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR l>art 71) is 
amended, as follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a). 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L 97-449. |ammry 12,1983h 14 
CFR 11.89. 

§71.123 1 Amended | 

2. Section 71.123 is amended as 
follows: 

V-181 | Amended) 

By deleting the words “Sioux Falls. SD. 
including a W alternate via INT Yankton 016’ 
and Sioux Fulls 230* radial* Watertown. 

SD.” and substituting the words Sioux Falls. 
SD. including a W alternate via INT Yankton 
015* and Sioux Falls 230* radial* Watertown. 
SD.” 


/ Rules and Regulations 

Issued in Washington. D.C. on November 
12.1985. 

fames Bums, Jr.. 

Acting Manager, Airspace-Rules and 
Aeronaut it at Information Division. 

[FR Doc 85-27862 Filed 11-21-85: 8:45 am| 

BILLING coot 4S10-I3-M 

14 CFR Part 71 

I Airspace Docket No. 85-AWA-231 

Revocation of VOR Federal Airway 
Restrictions; Arizona 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Fin al rule. __ 

summary: This amendment revokes the 
restrictions to Federal Airways V-95. V- 
327 and V-567 located in the vicinity of 
Sail River, AZ. The airway restrictions 
were added when the Williams 4 
Military Operations Area (MOA) was 
established. These restrictions are no 
longer required. This action restores 
controlled airspace for more effective 
uirway usage by the public. 
effective DATE: 0901 G.m.t., January 16. 
1986. 

FOR FURTHER INFORMATION CONTACT: 

Lewis W. Still. Airspace and Air Traffic 
Rules Branch (ATO-230). Airspace- 
Rules and Aeronautical Information 
Division. Air Traffic Operations Service. 
Federal Aviation Administration. 800 
Independence Avenue SW., 

Washington. D.C. 20591; telephone: (202) 
426-8026. 

SUPPLEMENTARY INFORMATION: 

History 

On September 18.1985. the FAA 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to revoke airway restrictions on 
segments of VOR Federal Airways V-95, 
V-327 and V-567 (50 FR 37866). 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.123 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6A dated January 2. 
1985. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations revoke* 
airway restrictions on segments of V OK 
Federal Airways V-95. V-327 and V- 
567. Williams Air Force Base no longer 















48179 


Federal Register / Vol. 50. No. 226 / Friday. November 22, 1985 / Rules «nd Regulations 


utilize the Williams 4 MOA: therefore, 
there is no further need for the airway 
restrictions imposed when the MOA 
was in use. This action would return 
airspace for public use. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments arc 
necessary to keep them operationally 
current It, therefore—(1) is not a "major 
rule" under Executive Order 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034: February 26.1979): and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimui. Since this is a 
routine matter that will only afFect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the critieria of the Regulatory’ 
Flexibility Act. 

Fist of Subjects in 14 CFR Part 71 

Aviation safety. VOR Federal 

Airways. 

PART 71—1AMENDEDI 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. Part 71 of the Federal " 
Aviation Regulations (14 CFR Part 71) as 
amended (50 FR 14091 and 50 FR 39655), 
i* further amended, as follows: 

1 The authority citation for Part 71 
continues to read as follows: 

Authority. 49 U.S.C, 134ft(.»), 1354(a). 1510; 

* \fcuthrc Order 10854; 19 U.S.C 100(g) 
(Revised Pub. L 97-449. |unmrnr 12.19831; 14 
CFR it,Q& 

5 71.123 | Amended I 

2. Section 71.123 is amended as 

fellows; 

v ’~95 | \mmdnl| 

Bv removing the words *Thr airspace 
*MSI. and above is excluded from 
:a northeast of Salt River to 22 NM 
ftCMithtoest of Winslow, from 13U) GMT to 
1 -WCMT. Monday through Friday, and other 
turn* at advised by a Xotk* to Airmen.' 

W327 (Revised) 

From Salt River. AZ. to Flagstaff. AZ 
v -5<>7 |Revised) 

From Salt River. AZ. via INI Salt River 
2®* nnd Winslow. A7.. 224* rndiats: 52 miles. 

* MSL: to Window. 

Ivsued in Washington. D C., on November 
12 1985. 

hnirs Burns. |r„ 

lin X \lanager, Airspace-Ha It* and 
'''•’titmtfcajInformation Dirnston. 

'' R Do.. I15-_T863 Filed U-21-M; Hi.'.«m| 

#nu *Q COOt 4*10-1)41 


14 CFR Part 97 

I Docket No. 24843; Arndt. No. 1308) 

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SLAPs) for operations at certain 
airports. 'These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring jn the National 
Airspace System, such us the 
commissioning of new navigational 
facilities, addition of new obstacles. or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

EFFECTIVE DATES: An effective date for 
each SJAP is specified in the 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31.1980, and reapproved 
as of January 1.1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 

For Examination— 

1. FAA Rules Docket. FAA 
Headquarters Building. 800 
Independence Avenue SW.. 

Washington. D.C. 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located: or 

3. The Flight Inspection Field Office 
which originated the SIAP. 

For Purchase— 

Individual SIAP copies may lie 
obtained from: 

1. FAA Public Inquiry Center (APA- 
430J. FAA Headquarters Building. 800 
Independence Avenue SW.. 

Washington. D.C. 20591: or 
Z The FAA Regional Office of the 
region in which the affected airport is 
located* 

By Subscription— 

Copies of all SIAPs. mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents. ITS. 
Government Printing Office. 

Washington. D.C. 20402. 


FOR FURTHER INFORMATION CONTACT: 

Donald K. Funai, Flight Procedures 
Standards Branch (AFO-230J, Air 
Transportation Division. Office of Flight 
Operations, Federal Aviation 
Administration. 800 Independence 
Avenue SW., Washington. D.C. 20591: 
telephone (202) 426-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to Part 97 of the Federal 
Aviation Regulations [14 CFR Part 97) 
prescribes new. amended, suspended, or 
revoked Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 522(a), 1 CFR Part 51. and 5 97.20 
of the Federal Aviation Regulations 
(FAR*). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs. their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory’ text ol 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus. Ihe advantages of incorporation 
by reference arc realized and 
publication of the complete description 
of each SIAP contained in FAA form 
document is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and Ihe amendment 
number. 

This amendment to Part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Alt men 
(NOTAM) as an emergency action of 
immediate flight safely relating directly 
to published aeronautical charts The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained In the U.S. Standard for 
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Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPs criteria were applied 
to the conditions existing or anticipated 
at the alTected airports. Because of the 
close and immediate relationship 
between these SlAPs and safety in air 
commerce. 1 find that notice and public 
procedure before adopting these SIAPs 
is unnecessary, impracticable, and 
contrary to the public interest und. 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) is not a ' major 
rule*' under Executive Order 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not worrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 97 

Approaches. Standard instrument. 

Iii*u»d in Washington, D.C. on November 
15.1965. 

|ohn S. Korn, 

Acting Director of Flight Stan* fonts. 

Adoption of the Amendment 

PART 97—(AMENDEDI 

Accordingly, pursuant to the authority 
delegated to me, Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.m.t. on the dates 
specified, as follows: 

1. The authority citation for Part 97 
continues to read ns follows: 

Authority: 49 U.S.C. 1348.1354(0). 1421. und 
1510; 49 U.S.C. 106(g) (revised. Pub. L 97-449. 
lanuury 12.1903; and 14 CFR 11,49|bH2)|. 

$§ 97.23,97.25. 97.27, 97.29,97.31 
[Amended! 

Bv amending: $ 97.23 VOR. VOR/ 
DME, VOR or TACAN. and VOR/DME 
or TACAN; $ 97.25 LOC. LOC/DME, 
LDA. LDA/DME, SDF. SDF/DME; 

§ 97.27 NDB, NDB/DMR: $ 97.29 1LS. 
ILS/DME. ISMLS. MLS. MLS/DME, 
MLS/RNAV; { 97.31 RADAR SIAPs: 

§ 97.33 RNAV SIAPs; and S »7.35 
COPTER SIAPs. identified as follows: 
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• • * Effectivejanuory 76 1988 
Fort Smith. AR—Fori Smith Muni. VOR or 
TACAN Rwy 25. Arndt. 19 
Fort Smith. AR—Fort Smith Muni, VOR/DME 
or TACAN Rwy 7, Arndt 9 
Fort Smith. AR—Fort Smith Mum, LOC BC 
Rwy 7. Amdt. 8 

Fort Smith, AR—Fort Smith Muni. ILS Rwy 
25. Amdt. 19 

Fort Smith. AR—Fori Smith Muni. RADAR-1. 
Amdt. 6 

I.ake Village. AR—Lake Village Muni, VOR- 
A. Amdt. 6 

Luke Vitlagc. AR— Lake Village Muni. VOR/ 
DME-B. Amdt. 4 

Camarilla CA—Camarillo. VOR Rwy 26. 

Ong 

Camarillo. CA—Camarillo, VOR-A. Amdt. f» 
Cancelled 

Davis, CA—University, VOR Rwy 16 Amdt. 1 
Davis, CA—University. VOR-A. Amdt. 1, 
Cancelled 

Madera. CA—Madera Muni, VOR Rwy 36 
Amdt. 3 

Modesto. CA—Modesto City County Arpt— 
Harry Sham Kid.. NDB Rwy 2BR. Amdt. 6 
Modesto. CA—Modesto City County Arpt— 
Harry Sham Fid. ILS Rwv 28R. Amdt. 10 
Vacaville. CA—Nut Tree. VOR-A, Amdt. 3 
Woodland. CA—W r aIts* Woodland. VOR-A. 
Amdt. 4 

Kuunakakal Molokai. HI—Molokai. VOR or 
TACAN-A. AmdL 12 

Idaho Palls. ID—Fanning Field, VOR Rwy 20. 
Amdt. 7 

Idaho Falls, ID—Farming Field. NDB Rwy 20. 
Arndt. 7 

Idaho Falls, ID—Fanning Field. ILS Rwy 26 
Amdt. 6 

Vincennes, IN—O'Neal. NDB-A. Amdt. 4 
Menominee. Ml—Menomlnee-Marinette Twin 
County. VOR Rwy 18. Amdt. 6 Cancelled 
Menominee. Ml—Menominee-Marinette Twin 
Countv. VOR-A. Orig 

Great Falls Mr—Great Falls Inti. VOR Rwy 
3. Amdt. 15 

Great Falls MT—Great Falls Inti, VOR Rwy 

21. Amdt. 8 

Great Falls MT—Croat Falls Inti. NDB Rwy 
34, Amdt. 14 

Great Falls MT—Great Falls Inti ILS Rwy 3. 
Amdt. 1 

Great Falls MT—Great Falls Inti. II S Rwy 34, 
Amdt. 18 

Cambridge, OH —Cambridge Muni. VOR-A, 
Orig 

Cleveland OH—Cuyahoga County. VOR-A. 
AmdL 1. Cancelled 

Cleburne. TX—Cleburne Municipal. RNAV 
Rwy 33, Amdt 1 

Dallas. TX—Dallas Love Field VOR/DME 
Rwy 13R. Arndt. 5 

Dalian. TX-Dallas Love Field. LOC BC Rwy 
31R. Amdt. 26 

Dallas. TX—Dallas Love Field ILS Rwy 13L 
Amdt. 26 

Dallas, TX—Dallas Love Field. US Rwy 31L 
Amdt. 15 

Fort Worth. TX—Oak Grove, RNAV Rwry 35. 
Original 

Quincy, WA—QunJcy Muni, RNAV Rwy 27. 
Original 

Tacoma. WA—Tacoma Narrows. IIS Rwy 17, 
Amdt. 5 

Mineral Point, W!—lowu County. NDB Rwy 

22. Amdt. 2 


Reedsbtirg. Wl—Reedsburg Muni. VOR-A. 
AmdL 3 

• * ‘Effective December 19. 1985 
Farmington. NM—Four Comers Regional, ILS 

Rwy 25. Original 

Astoria. OR—Port of Astoria, VOR Rwy 13, 
AmdL 12. Cancelled 

Waco, TX—WacOrModlaon Cooper. ILS Rwy 
19. Amdt. 12 

Torrington. VVY—Torrington Muni. NDB Rwy 
16 Original 

Torrington. WY—Torrington Muni. NDB Rwy 
28, Original 

• • 'Effec.ti\o November 11.1985 
Frederick, OK—Frederick Muni, NDB Rwy 3 r ». 

AmdL 1 

• * 'Effective Novembers. 1985 

Bangor. ME—Bangor Inti, ILS Rwy 15. Amdt 
2 

Rockland. ME—Knox County Regional, LOT 
Rwy 3. Amdt 8 

Rockland ME—Knox County' Regional NDB 
Rwy 6 AmdL 7 

• • 'Effective November 1.1985 

Monroe. Ml—Custer. VOR-A. Amdt. 1 
Monroe, MI—Custor. RNAV Rwy 21. Amdt l 

[KR Doc. 85-27865 Filed 11-21-85; 8:45 am) 
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SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 240 

(Release Nos. 34-22625; 35-23904; IC- 
147961 

Proposals of Security Holders 

AGENCY: Securities and Exchange 
Commission. 

action: Reinstatement of Rule. 

summary: The Commission announces 
the reinstatement of certain provisions 
of the shareholder proposal rule. Rule 
14a-8. This action changes the 
percentage thresholds in Rule 14a- 
8(c)(12), the provision governing the 
inclusion in registrants* proxy materials 
of shareholder proposals previously 
included in such materials, in 
accordance with an Order issued by the 
United States District Court for the 
District of Columbia on September 13, 
1985. 

EFFECTIVE DATE: November 22.1965. 
FOR FURTHER INFORMATION CONTACT: 

Cecilia D. Blye, (202) 272-2573. Offlo of 
the Chief Counsel, Division of 
Corporation Finance, Securities and 
Exchange Commission, 450 Fifth Street 
NW„ Washington, D.C. 20549. 

SUPPLEMENTARY INFORMATION: III 

conformance with the court order, the 
Commission today announces the 















reinstatement of the percentage 
threshold tests in effect prior to January 

1.1984. for Rule 14a-8(c)(12) |17 CFR 
240.14a-8(c)(12) under the Securities 
Exchange Act of 1934 (the ‘'Exchange 
Act") (15 U.S.C. 78a et seq. (1978 and 
Supp. IV 1980)|. These tests govern 
inclusion of previously included 
shareholder proposals. 

I Background 

Rule 14a-8 governs the inclusion of 
shareholder proposals in the proxy 
statements distributed to security 
holders by registrants subject to the 
Commission’s proxy rules under the 
Exchange Act. Prior to August 1983, 
paragraph (c)(12) of the rule provided 
that a registrant could omit from its 
proxy material any shareholder 
proposal substantially the same as a 
proposal previously included in the 
registrant’s proxy material for a meeting 
of security holders held within the 
preceding 5 calendar years, where the 
proposal: 

1. If Submitted once during such 
preceding period, received less than 3 
percent of the total number of votes cast 
in regard thereto: 

If submitted twice during the period, 
its second submission received less 
than 6 percent of the total number of 
votes cast in regard thereto; or 
3. If submitted three or more times 
during the period, at its most recent 
submission received less than 10 percent 
of the total number of votes cast in 
regard thereto. 

(ht August 18,1983. the Commission 
adopted a number of amendments to 
Rule 14a-8, including amendments to 
Paragraph fc)( 12 ) of the rule.‘These 
amendments became effective January 
1.1984. Rule 14a-B(c)(12) was amended 
to apply to shareholder proposals 
relating to "substantially the same 
subject matter" as proposals previously 
submitted to security holders in a 
registrant's proxy material. The rule also 
Wa3 reused to increase the threshold 
percentages for resubmission from 3 
percent to 5 percent for proposals 
submitted only once previously, and 
rom 6 percent to 8 percent for proposals 
w,ce previously submitted. The 
percentage required for shareholder 
Proposals previously submitted three or 
more times remained the same. 

On Decemer 19,1984. several 
shareholder proponents filed suit in the 
United States District Court for the 
'strict of Columbia, seeking to have the 
n W;er threshold percentage tests 
vacated and the lower percentage 


FR Nw (AugUft 23. I9B3J. 44i 

\n r * vi * ,on ' t proposed in Retrace 

(October 14.1982). 47 FR 47420. 


requirements previously in effect 
reinstated. 1 On September 13.1985, the 
district court granted the plaintiffs 
motion for summary judgment. The court 
issued an order vacating the higher 
percentage thresholds then in effect 
under Rule 14a-8(c)(12) and directing the 
Commission to reinstate the percentage 
thresholds in effect prior to January 1, 
1984. 

II. Discussion of Reinstated Rule 14a-8 

In accordance with the order of the 
district court, the threshold percentage 
tests in effect under Rule 14a-8(c)(12) 
prior to January 1984 are hereby 
reinstated. Accordingly, the rule 
provides that a proposal will be eligible 
for resubmission if it receives a 3 
percent vote the first time it is included 
in a registrant’s proxy material, or a 6 
percent vote the second time it is 
included. The Commission will monitor 
the effect of the reinstated rule during 
this proxy season and determine 
thereafter whether it is appropriate to 
publish for public comment further 
changes in the threshold percentage 
tests for resubmission of shareholder 
proposals under Rule 14a-6(c)(12). 

It should be noted in connection with 
the change in the Rule 14a-8(c)(12) 
percentages that pursuant to section 
23(a)(1) of the Exchange Act. registrants 
who had previously omitted shareholder 
proposals in good faith in conformity 
with the vacated percentages while they 
were in effect are not subject to 
Exchange Act liability for such action. 
Further, the staffs interpretive views 
under Rule 14a-8(c)(12) will remain 
unchanged except as to the threshold 
percentage tests. 

III. List of Subjects in 17 CFR Part 240 

Reporting and recordkeeping 
requirements, Securities. 

IV. Statutory Authority and Findings 

The Commission hereby adopts the 
amendments to Rule 14a-8 pursuant to 
its statutory authority under sections 
14(a) and 23(a) of the Securities 
Exchange Act of 1934, sections 12(e) and 
20(a) of the Public Utility Holding 
Company Act of 1935, and sections 20(a) 
and 38(a) of the Investment Company 
Act of 1940. As required by section 23(a) 
of the Exchange Act, the Commission 
has considered the impact that this 
rulemaking action would have on 
competition and has concluded that the 
amendments would impose no 
significant burden on competition not 
necessary or appropriate in furtherance 
of the purpose of the Exchange Act. 


* United(church H\Kinf For WorldStioistrivB \ 
SFC. No. 84-32^ (D.D.C September 13. IMS). 


V. Text of Amendments 

In accordance with the foregoing. Title 
17. Chapter II of the Code of Federal 
Regulations is amended as follows: 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

1. The authority citation for Part 240 
continues to read as follows: (Citations 
before * * * indicate general 
rulemaking authority). 

Authority: Sec. 23, 48 Stat. 901. as amended 
15 U.S.C. 78w. § 240 14.J-8 also issued 

under Section 14.15 U.S.C 78n. 

2. In § 240.14a-8. paragraphs (c)(12) (i) 
and (ii) are revised to read as follows: 

§ 240.14a-8 Proposals of security holders. 

• • • • • 

(c) • • • 

( 12 ) # * * 

(i) If the proposal was submitted at 
only one meeting during such preceding 
period, it received less than three 
percent of the total number of votes cast 
in regard thereto: or 

(ii) If the proposal was submitted at 
only two meetings during such preceding 
period, it received at the time of its 
second submission less than six percent 
of the total number of votes cast in 
regard thereto; or 

• • • * # 

By the Commission 
John Wheeler. 

Secretary. 

November 14.1985. 

[ER Doc. 85-27891 Filed 11-21-85: 8:45 am) 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 375 and 385 
(Docket No. RM86-1-OOOJ 

Revisions to Rules of Practice and 
Procedure and Delegation to the Chief 
Administrative Law Judge; Order No 
437 

issued November 13.1985. 
agency: Federal Energy Regulatory 
Commission. DOE 
action: Final rule. 


summary: To increase administrative 
efficiency and reduce the burden on 
participants to certain proceedings, the 
Federal Energy Regulatory Commission 
(Commission) is issuing a final rule 
amending its Rules of Ptactice and 
Procedure to delegate to the Chief 
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Administrative l-aw r judge authority to 
change the clcse-of-record date, for good 
cause. in proceedings tinder Subpart E of 
Part 385 erf the Commission s roles. 
effective oate: November 13.1985. 

FOR PURTHER INFORMATION CONTACT: 

Penelope S. Ludw ig. Office of the 
General Counsel. Federal Energy 
Regulatory Commission. 825 North 
CapHolSlreH SE.. Washington. DC 
20438, (202) 357-8483. 

SUPPLEMENTARY INFORMATION: 

Before Commissioners: Raymond). 

O Connor. Chairman AC Sousa, Charles G. 

Siatoii. Chari* * *• A. Trabandl and C.M. Naevc. 

1. Introduction 

The Federal Energy Regulatory 
Commission (Commission) is delegating 
to the Chief Administrative La* fudge 
(Chief Judge) the authority to change, for 
good cause shown, the close of*record 
date in proceedings under Subpart E of 
Part 385 1 oi the Commission * rules of 
practice and procedure. 

U. Discussion 

Recently the Commission has issued 
numerous orders setting the 
appropriateness of certain filings for 
ht:arir\g. , a date by which the record in 
the proceeding must dose, and directing 
the Presiding Administrative law Judge 
(Presiding Judge) to conduct a hearing 
on an expedited basis to meet that 
record-closing date. However, in several 
of these proceedings, participants have 
sought an extension or a suspension of 
the record closing date.* 

Since the Commission set the dosing 
date, only the Commission ts authorized 
to modify the closc-ofiecoord date in 
these proceedings, under the 
Commissions current practice. Any 
request for a change of the date requires 
participants to make motions to the 
Presiding Judge who must in turn 
forw ard the request to the Chief Judge 
who certifies the motion to the 
Commission ukmg with bts 
recommendation as lo the proper 
disposition of the request. 

This procedure results in participants 
filing numerous documents for 
immediate consideration of the fudges 
and the Commission. The Commission 
find9 that the current procedures for a 
modification to the clo*e-of-reoord date 


* IS CKK IWt 3BS Subpait V11905) 

’Texas Cat Tmntmltaiqii Cm*. Si FO tC 1 
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are burdensome and cause undue delay. 
Therefore, to expedite the processing of 
such motions, reduce the burden on the 
participants, and make more efficient 
use of the participants* resources, the 
Commission is delegating to the Chief 
Judge authority to change the clove-of- 
record date for good cause shown 
Accordingly, requests for modification 
to the close-of-record date are to be 
made directly to the Chief Judge, who 
will now have the authority to change 
the dose-of-recoTd date for good cause. 
This fmal rule codifies this delegation of 
authority in 18CFR 375.304(d). 

Finally, ihe rule modifies Rule 503* of 
the Commission’s rales of practice and 
procedure to codify the procedures for 
requesting a change in a dose-of*record 
date set by the Commission. Decisions 
to extend the doae-of-record dale under 
this delegation may be appealed only 
under Rule 1902.' 

ID. Effective Date 

Pursuant to Section 4 of the 
Administrative Procedure Act. 5 U-S.C. 
553(b) (1982). this rule is issued without 
prior notice and comment because it is a 
rule of agency organization, procedure, 
or practice that will not alter the 
substantive rights or interests of any 
interested persons. SperirfiraBy. this rule 
only delegates to the Chief fudge 
authority to modify the close-of-record 
date for good cause, in addition, any 
ruling by the Chief Judge on a request to 
modify a close-of-record date may be 
appealed. 

Generally, a rule becomes effective 
not less than 30 days after R Is 
published in the Federal Register. A rule 
may become effective sooner if it is *m 
interpretive rule or policy statement if it 
relieves a restriction or grants an 
exemption, or if the agency finds good 
cause to do so/ The Commission finds 
that this rule will expedite proceedings 
and make more effective use of the 
Commission’s resources and will benefit 
participants in Commission pioceedrags 
by removing restrictions imposed by 
current regulations. For these reasons, 
the Commission finds good cause to 
make this rule effective on issuance. 

List of Subjects 

18 CFR Port 379 

Authority delegations (Government 
agencies), seals, insignia, Sunshine Act. 


* IS CFR i*L> jUUISRSJ TturnueaUu coUibuiu 
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t8 CFR Part 385 

Administrative practice and 
procedure. 

In consideration of tin? foregoing, the 
Commission amends Parts 375 and 385 
of Chapter l Title 18. Code of Federal 
Regulations, us set forth below. 

By the Commission. CoRimiMnonerf 
Tin band! and Naeve voted present. 

Lois D. Cashel). 

Acting Secretary. 

PART 375— I AMENDED! 

1. The authority citation for Part 375 
continues to read as follows: 

Authority: Department of Fowgy 
Organization Act (42U.S.-C- 7101-7552) EO 
12009. 3 CFR. W77 Comp., p. 

Administrative Procedure Ad (5 U.S.C. 553): 
Federal Power Act IICILSjC. 791-S2SC). a» 
(unended; Natural Gas Act (15 USC 717- 
717 w). as amended: Natural Gas Policy Act of 
197S (15 U&C. 3301 at soq.J. Public Utility 
Regulatory Policies Act of 1978 (18 ULS£. 

2601 n\ sc q J unless otherwise noted. 

2. Section 575.304 is amended by 
redesignating paragraphs (bl and (cl as 
paragraphs (c) and (d). respectively, and 
by adding a new paragraph fb) to read 
as follows: 

§ 375.304 Delegations to the 
Administrative Law Judge* 

• • • • • 

(bl For those proceedings pending 
under Subpart E of Part 385. the Chief 
Administrative 1-aw Judge may 
consoHdate for hearing two or more 
proceedings on any or all issues, sever 
two oi more proceedings or issues m a 
proceeding, and extend any close-of- 
recxird date ordered by the Commission 
in a proceeding. 


PART 385—I AMENDED1 

3. The authority citation for Part 385 
continues %o read as follows: 

Authority: Department of Energy 
Organi’/jHien Act. 42 U.SjC. 7101-7352 (URL 
Exec now Order U.OOS 3 CFR V42 
Adminutrittir Procedure Act 513.S.C, 551- 
55? (1982): tedrptmdcnl Offices 
Appropriations Act. 3! IL5CSW1 (1982): 
Natural Gas Act 1511S.C 717-?17z (1982). 
Federal Power Act IS U-S.C. 7!tt*-82Dc 
(1982): Natural Gas Policy Act 15 USG 
3301-3452 (1982): Public Utility Regulatory 
Policies Act, 16U.SJC. 2001-2W5 11982); 
Interstate Commerce Act 49 U.S-C. 1-27 
(197G). unlcst otherwise ncitird- 

4. Section 385.503 is amended by 
revising the title, by redesignating the 
existing paragraph as “(a)**, and by 
adding a new paragraph Jb) lo read as 
follows: 
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5 385.503 Consolidation, severance and 
extension of cfose-of-record date by Chief 
Administrative Law Judge (Rule 503) 

• • • • 

(b) If the Commission orders that the 
presiding officer dose the record in any 
proceeding by a specific: date, the Chief 
Administrative Law Judge may, upon 
motion or otherwise, extend the close- 
of record date for good cause. This staff 
ui lion may be appealed to the 
Commission only under Rule 1902. 

|FR Doc. 85-27033 Filed 11-21-85; 8:45 am) 

0 wUWl coot 6717-01 HU 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 107 

I Docket No. 82N-0270I 

Exempt Infant Formula 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Infant Formula Act of 
IWiO exempts from some of its 
requirements specialty infant formulas 
thal are intended for use by infants with 
special medical or dietary needs. The 
food and Drug Administration (FDA) is 
establishing the terms and conditions 
under which those infant formulas will 
continue to be exempt. FDA is also 
establishing quality control, nutrient, 
and labeling requirements for exempl 
formulas. 

effective oate: February 20.1906. For 
additional information concerning this 
effective date, see "Paperwork 
deduction Act of 1900" appearing in the 
preamble of this document. 
for further information contact: 
Nicholas Duy, Center for Food Safety 
and Applied Nutrition (HFF-204). Food 
and Drug Administration. 200 C St. SVV.. 
Washington. DC 20204. 202-245-3117. 
supplementary information: 

Ba< ground 

In the Federal Register of July 12. 1983 
W FR 31875). FDA published a 
Proposed rule (21 CFR Purl 107) for 
txempt infant formulas (those formulas 
n presented and labeled for use by an 
u, ‘ l,n ! who has an inborn error of 
Metabolism or a low birth weight or who 
otherwise has an unusual medical or 
j M ? ar>’ problem). The agency proposed 
0 cre ate two broad categories of 
^erupt formulas: (1) Those formulas 
•ut are generally available at the retail 
f v <. and (2) those formulas that are not 
rally available at the retail level. 


The agency proposed that 
manufacturers of exempt infant formula 
that ore generally available at the retail 
level be required to meet the quality 
control requirements for regular infant 
formula unless specific deviations are 
justified. Manufacturers of infant 
formulas that art' not generally available 
at the retail level would be required to 
establish an appropriate quality control 
procedure. 

The agency further proposed that: (1) 
All exempt formulas comply with the 
nutrient and labeling requirements 
applicable to regular infant formulas, 
unless the manufacturer justifies specific 
deviations; (2) manufacturers submit to 
FDA detailed information about euch 
exempt infant formula produced; and (3) 
after reviewing submitted information 
nnd other information available to the 
agency. FDA may impose additional or 
modified requirements for a product or 
withdraw a product’s exempt status. 

The agency received 34 letters, each 
containing 1 or more comments, in 
response to the proposal from local 
governments, health care professionals, 
trade organizations. State and county 
departments of health, professional 
organizations, and consumer advocacy 
organizations and consumers. Most of 
the comments supported the overall 
proposal while some comments made 
various suggestions. Several comments 
did not address the issues raised by the 
proposal and are not addressed below. 

In response to a comment. FDA added 
a provision to clarify that manufacturers 
must notify FDA of certain formulation 
or processing changes. The comments 
and the agency's responses are os 
follows: 

General Comments 

1. One comment objected to the 
exemption of any infant formulas. 

The agency advises that Congress 
specifically exempted in the Infant 
Formula Act of 1980 those infant 
formulas represented and labeled for 
use by an infant who has an inborn 
error of metabolism or low birth weight, 
or who otherwise has an unusual 
medical or dietary problem. Moreover, 
some infants that have these medical 
conditions cannot survive or would 
become critically ill without certain 
specialty infant formulas that cannot 
meet all nutrient requirements for 
"regular" infant formulas. 

2. A number of comments suggested 
that regular infant formulas and exempt 
infant formulas be regulated in the same 
manner. These comments were 
concerned that the agency would permit 
relaxed requirements for labeling, 
quality control, and nutrient standards 
for exempt infant formulas. 


The agency disagrees with these 
comments. FDA is not regulating exempt 
infant formulas in Ihe same manner that 
it regulates regular infant formulas 
because exempl formulas frequently 
have specialized nutrient requirements 
intended to address specific medical 
problems. In addition, by creation of a 
separate category of exempl infant 
formulas in the Infant Formula Act of 
1980, Congress recognized Ihe need for a 
different regulatory approach for these 
infant formulas. For example, special 
label statements may be necessary to 
ensure appropriate use of these infant 
formulas and modified quality control 
procedures may need to be developed 
because these infant formulas may be 
inherently difficult to manufacture or 
have unusual manufacturing 
requirements. 

Congress intended that the 
"conditions on exemptions * * * should 
ensure that [exempt] formulas arc 
manufactured to the same high 
standards of quality required of 
formulas for normal infants." (S. Rept. 

No. 96-916. 96th Cong., 2d Sess. 10 
(August 26.1980) and H. Rept. No. 96- 
936. 96th Cong.. 2d Sess. 10 (May 12, 
I960)). Thus, the agency will permit 
deviations from the nutrient and 
labeling requirements that apply to 
regular formulas only when 
manufacturers have submitted sufficient 
medical, nutritional, scientific, or 
technological rationale to support the 
deviations. In addition, for exempt 
formulas that are generally available at 
the retail level, manufacturers will have 
to justify any deviations from the quality 
control requirements that apply to 
regular formulas. 

3. One comment stated that the 
proposal would virtually repeal the 
exemptions granted by Congress in the 
Infant Formula Act of 1980 by 
establishing terms and conditions which 
subject exempt infant formulas to Ihe 
full scope of the requirements of that 
act. 

The agency disagrees. Section 
412(f)(2) of the Infant Formula Act of 
1980 states that "the Secretary may by 
regulation establish terms and 
conditions for the exemption of an 
infant formula from the requirements of 
subsections (a) and (b). An exemption of 
an infant formula under paragraph (1) 
may be withdrawn by the Secretary if 
such formula is not in compliance with 
applicable terms and conditions * * 

As discussed in the preamble to Ihe 
proposal, the agency believes that Ihe 
provisions of the final rule adequately 
assure the quality of exempt infant 
formulas, while avoiding excessive 
regulation of such products. Contrary to 
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!h«t? COtOTtetit'fl ussetlnm. the* full •rofw 
i f Ibr Infant Formula Ac* of 194)0 will 
no* be applied to all exempt infant 
fnrmula*. !4amifncturcu* erf certain types 
of exempt infant formulas will be 
pfrmitVd to esc «hcmativf quality 
control procedure*, and mamib*:*urers 
of .til exempt infant formulas may 
deviate from other requirements when 
the deviations an? justified. 

4. Ooe comment objected to the 
prcyottl because requiring the 
subnusston of information in support ol 
deviations would discourage the 
development and availability of new 
specialty infant formulas and possibly 
eliminate needed existing exempt infant 
formulas. 

The agency dtsugrec*. Providing Inis 
information to the agency should not be 
a significant burden to the manufacturer 
because the manufacturer must have the 
information in Us possession in order to 
make sound decisions on (be 
formulation. ncuuifacturc*, and labeling 
of an exempt infant hirauda. The Waiter 
for Food Safety and Applied Nutrition 
will review submitted infumiation in 
support of deviations and withdraw 
exemptions only when the agency 
concludes that: (If Quality control 
procedures ane not adequate to ensure 
that the formula contain* all necessary 
nutrients; (Z] deviations in nutrient 
lev els are not supported by generally 
accepted scientific nutritional, or 
medical rationale; 13) deviations from 
labeling requirements are not necessary 
or additional labelling is necessary' to 
provide appropriate direction* for 
preparation and use of the infant 
formula. 

5. One comment suggested that a draft 
regulation previously submitted by the 
Infant Formula Council la trade 
association that represents infant 
Formula manufacturers] be substituted in 
its entirety for FDA’s proposal. 

The agency has considered the Infont 
Formula CoundTs recommendation. 
Based on this recommendation the 
agency developed the two-tier concept. 
As indicated in paragraph 2 of this 
document. Congress has stated that 
“conditions on exemptions * * # should 
ensure thut such formulas are 
manufactured to the same high 
standards of quality as required of 
formulas for normal infants.** The 
agency did not adopt the Infant Formula 
CounctTs recommendation in its entirety 
because it did not include any 
significant regulatory requirements 
through which FDA could ensure this 
same high standard of quality for 
exempt infant formulas. 

6. One comment suggested that 
exempt infant formulas not be sold at 
the retail level. 


No. 220 / Friday, November 22. 13BS 

The agency advises that Congress htt 
tin* given ft the legal authority to 
prohibit the sale of a food or the 
authority to seize « fond unless it is 
adulterated or is misbranded. 

Furthermore. FDA has no data to 
suggest that exempt infant formulas 
present a safety hazard when 
appropriate quality control procedures 
and labeling are used. Therefore, the 
agency has no legal or scientific baste 
for prohibiting their sale at the retail 
level. 

ncPiniiMNi* 

7. One comment suggested that the 
definition of exempt infant formula 
include only those formulas That ate 
“intended for commercial or charitable 
distribution'* to distinguish them from 
those products used m fdmical studies or 
other experimental studies. 

The agency' agrees and has revised 
5 107.31a) accordingly. 

8. One comment suggested revising 
the definition of manufacturer 

(5 107.31b)) so that the word* -infant 
formula- are substituted for the word 
“product.*" 

The agency agree* and has revised 
$ 107.3(b) accordingly. 

Terms and Conditions 

9. One comment suggested abolishing 
the iwo-tici system {that distinguishes 
infant formula* that arc generally 
available at the retail level (5 107.50tb)) 
from those that arc not generally 
available at the retail level (§ 107.50MI 
because both categoric* are subject to 
virtually the same requirements. 

The agency disagrees. The agency 
believes that this two-tier system best 
addresses Congress* dual concern about: 
(1J The need to make special infant 
formula* available without the 
imposition of cumbersome regulation* 
which may discourage formula 
manufacturers from committing 
resources into ibis vital public service, 
find (2) ensuring that such formulas are 
manufactured to the same high 
standards of quality required for 
formulas for normal infants. 

The agency also believes that exempt 
infant formulas that are not generally 
available at the retail level are more 
likely to retprire alternative quality 
control procedures because of their 
unique nutrient content or their 
production in smaller quantities, which 
may Wd to unique processing 
procedures. This two-tier system will 
help ensure their continued development 
and avail ability for a restricted market. 
For these reasons, the agency concludes 
that a more flexible approach to quality 
control for these products is w arranted. 


/ Rules and Regulations 

18. One co mment suggested that the 
second sentence fn § 107.3tJ(bf(l)bc 
deleted. The comment contended that 
FDA should not characterize medical or 
dietary conditions as not clinically 
serious or We-threatening unless there hi 
scientific support lor its 
i harwctcrizotton. 

The ogeftey ts not deleting this 
sentence from the final rale. For 
example, some exempt infant formula* 
that are genera ll y available tofh^ public 
at the retail level are represented and 
labeled for use for the dietary 
management of carbohydrate 
intolerances or impaired fat absorption. 
FDA docs not consider these conditions 
to be clinically serious. 

11. One comment opposed the 
submission <A labeling in order to retain 
the exempt statu* of an infant formula. 

Tlie agency advises that labeling that 
may describe in greater detail than the 
label tile product’s intended uses is 
necessary to determine all use* that are 
being promoted for un infant formula. 
With this Information, the agency will 
be in a better position to determine if 
the nutrient content and formulation art' 
useful in the dietary management of 
each of the use* claimed. Therefore, the 
requirement for submission of labeling 
has been retained. 

12. One comment suggested that 
notification be submitted 90 days in 
advance of any change in composition, 
quality control procedures, nutrient 
specifications, or labeling 

The agency agrees that il should be 
notified before any change fn 
ingredients or processes that may result 
in nn adv erse imp 3 d on levels of 
nutrients or die availability of nutrients 
Is instituted. Tbe agency considers this 
notification requirement to be implicit ir 
proposed § 107.S0flj]t4). However, fn the 
interest of darity the agency has 
redesignated proposed ^ 

§ 107 30fbl(5) and added a new 
paragraph (WR4) in the final rule fo 
incltnle explicitly this requirement 

However, the agency doe* not believe 
that it is necessary to require 
notification 90 days in advance of 
reformulation or processing change*. 
Similarly, the agency is also not 
requiring agency notification for 
changes in quality’ control procedure* ,r 
labeling. Section 412(bjp)<rf the Infant 
Formula Act of 1^80 contain* a 
notification requirement for regular 
infant formulas. That provision does 
req uire advance notice of refaweutatio^ 
or processing change*, or any notice <n 
changes in quality control procedures • 
labeling. 

13. Or.e comment asserted that 
requiring the mrbmiesion to fOA r*f th* 
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medical. nutritional, scientific. or 
t»:< hnnlogical rationale in support of a 
quested deviation constitutes 
preinarket clearance, which is 
tn.inifesll> beyond the authority granted 
hy the Infant Formula Act of 1980. 

The agency disagrees Infant formulas 
that are represented and labeled for use 
1 ’ an infant that has an inborn error of 
a holism. low birth weight, or 
hi i wise has an unusual medical or 
1 • tiirv problem are, by the terms of the 
bunt Formula Act of 1980. exempt 
in’.ml formulas Written approval by the 
•!V y is not required before marketing 
m \ be initiated for these infant 
rnula 1 As provided for in section 
4:;.ffl|2) of the Infant Formula Act of 
1 v the agency is merely providing 
Jam « dure* for ,n. mu torturers to notify 

* •: /*i4cy oi their exempt Infant 

* aulas and the r»Mnons for the need 
t'>»n exemptum. If tho«e reasons 
conform to generally accepted scientific, 
nutritional, or medical rationale, exempt 
•>t Hus will not )>♦• withdrawn. 

n One comment recommended that 
H'A require manufacturers to submit 
u dical, nutritional. scientific. and 
t*-? hnologtca! rationale* in support of 
'T vialitins from requirements of the 
ii*t nit Formula Act of 1980 or agency 
*'•ilatlons, in lieu i»f the proposed 
lequiremcnt fnr submitting the “m**dk*;il, 
nutritional, scientific, or technological 
rvii»nalc* M 

I ho agency i* not revising 
1 «'F 7 - 59(b)(5) und (c)(5) because there 
v.*!l be submissions for which ail of this 
information will not be appropriate. For 

* v npie. in some instances a 

! « . «mologicul rationale for a deviation 
Kill not exist. 

15 One comment suggested that the 
f ‘ * iu al. nutritional, scientific, or 
'■ i hjiulogical rationale submitted to 
support deviations include summaries of 
nn, nial and human clinical 
Inv itigntions undertaken to support the 
safety and appropriateness of the infant 
fnnMila, 

l ha agency cuontdcis data from 
•i'tunal and human clinical 
l! vrstigalions to be part of the medical, 
tuciitfonal. scieuliftc. or technological 
rationale to be submitted in support of a 
deviation. However, to clarify any 
171 understanding, the agenev is revising 
* l(r .50(b)(5) (proposed $ 107.50(b)(4)) 
on ^ $ l07J>0|c)(5) to refer to appropriate 
anirn.ji or human clinical studies as part 
* ,4 manufacturer*s submission, 
it* One comment objected to 
PNjp^sed i 10? 50(d) because it would 
P^vuic for Ihe withdrawal of an 
exemption lr»r in exempt infant formula 
1 ul •* properly labeled. was 
! ,l l ufjctured using acceptable quality 
f untm! procedures, and has a nutrient 


level that is side but may not conform to 
generally accepted :,t jealihe, nutritional, 
or medical rationale foi treatment of a 
medical condition. The curomeat 
recommended that an exemption be 
withdrawn only upon a determination 
that the product, as formulated, presents 
a risk to health. 

The agency disagrees. The exemption 
pro\ fsion in the Infant Formula Act of 
1980 is intended to allow deviations 
from the standards set by the agency for 
regular infant formulas only for the 
dietary management of an inborn error 
of metabolism, low birth weight, or other 
unusual medical or diet try problem. 
Thus, deviations or exemptions from the 
Infant Formula Act of 1980 and 
regulations promulgated by the agency 
must be justified in terms of some 
medical or dietary need. Exemptions 
that are not so justified are not 
authorized by Ihe Infant Formula Act of 
1980 und would serve no public health 
purpose. In addition, if risk to health 
was the only criterion for withdrawing 
exemptions, this would shift the burden 
of making this determination, and 
therefore ite justification, to the agency. 
IDA does not believe that Congress 
intended such a result Therefore. FDA 
has not revised $ 107.50(d)(1) based on 
this comment. 

17 One comment suggested that the 
statement * For Use By Infants Who 
Have inborn Errors of Metabolism nr 
Ixnv Mirth Weight, or Who Otherwise 
Have Unusual Medics! or Dietary 
Problems" appear on the label, labeling, 
and advertising of an exempt infant 
formula Several comments suggested 
requiting a dear label declaration that 
tiie formula is an exempt infant formula 
or ft Lbcl statement of the specific 
dietary problem for which the formula is 
intended. 

Thu agency agu es with the thrust of 
thfcsu comments and will require clear 
label statements to indicate the special 
nature of arh exempt infant formula. 

I lowum, the agency is not requiring 
one label statement for all exempt infant 
formulas because it may not be 
applicable to all products. Therefore, the 
agency io no! making the suggested 
change and will consider label 
dudaiuiious. on a case-by » asa basis. 

18. One comment suggested that 
scientific technical and medical 
personnel, inducting at least one 
pediatrician outside the Center for Fuod 
Safety and Applied Nutrition, be 
inc luded in the review process for 
manufacturers* submissions. 

The agency advises that the Center 
For Food Safety and Applied Nutrition 
does utilize personnel (including 
pediatricians) throughout the agency 


and will, when the situation warnm! 9 , 
continue to do so. 

19. One comment suggested that the 
finul determination to continue or 
terminate an exemption be made by the 
Commissioner of Food and Drugs and 
not the Diret tur of the Center for Food 
Safely and Applied Nutrition, 

The agency advises that the 
Commissioner upon an appeal under 
S 1U7.30(d|(2J(i) makes the final decision 
for the agency. Therefore, no changes 
are necessary bused on this comment. 

20. One comment suggested that 

S 107.50(d)(2)(ii] be revised so that a 
product would not be required to comply 
with the nutrient requirements of the 
Infant Formula Act of 1980 when its 
exempt status is withdrawn. 

The agency disagrees. When a 
product does not have exempt status or 
when exempt status is withdrawn, the 
manufacturer must comply with all 
requirements and regulations governing 
infant formulas, including the nutrient 
requirements oi the Infant Formula Act 
of 1980. Therefore, FDA has not revised 
§ 107.50(d)(2)(ii). 

21. One comment suggested that 

$ 107.50(d)(2)(ii) be revised to read “the 
manufacturer shall comply with the 
nutrient requirements of section 
412(a)(2) of the act” rather than '’section 
412 of the act or of regulations 
promulgated under suction 412(a)(2) of 
the act/* 

Tin agency advises that section 
412(a)(2) of the Infant Formula Act of 
1980 dors not contain nutrient 
requirements. This section merely gives 
the agency the authority to promulgate 
regulations to revise the nutrient 
requirements set out in section 412(g) of 
that act. Therefore, the suggested 
change is not reflected in this final rule, 

22 One comment suggested that 
5 107.50(d|{2)(iii) be revised by deleting 
ihe word “may” so that a product s 
exempt status will be withdrawn only 
upon a dt termination of a health hazard 
and not on Ihp speculation that a health 
hazard may exist. The comment stated 
that this is analogous to section 412(c) of 
the Infant Formula Act of 1980. in which 
Congress decided that reporting by a 
manufacturer of an adulterated or 
misbranded product should be limited to 
those circumstances presenting i risk to 
health. 

The agency disagrees. The agency 
dors not believe that the requirements 
of $ 107.50(d)(2)(iii) are analogous to the 
requirements of section 412(c) of the 
Infant Formula Act of 1980. Deleting the 
word “may" in 5 10?.50fdM2)fiii) would 
place the burden of proof on 
deh?rrnin»ng a hazard to health on FDA. 
FDA does riot believe that Congress 
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intended such n result. In comparison, 
section 412(c) or the act pertains to the 
legal obligations of a manufacturer. 
Therefore. FDA has not revised 
$ 107.50(d)(2)(iii) to include this 
suggestion. 

23. One comment suggested that the 
word “may” be deleted in § 107.50(e)(2) 
in the sentence ”* * * or when there is 
an exempt infant formula that is 
otherwise adulterated or misbranded 
and that may present a risk to human 
health ” The comment stated that 
deletion of the word “may” would make 
this section consistent with the 
requirements of section 412(c)(1)(D) of 
the Infant Formula Act of 1980, which 
reflects Congress* decision that such 
reporting should be limited to those 
circumstances presenting a risk to 
health, and that such reports should not 
be based upon speculation. 

The agency agrees with the thrust of 
this comment and has revised 
§ 107.50(e)(2) to be consistent with 
section 412(c)(1)(B) so that the section 
now reads ”* * * or when there is an 
exempt infant formula that may be 
otherwise adulterated or misbranded 
and if so adulterated or misbranded 
presents a risk to human health.** 

24. One comment suggested that the 
agency make a final determination of 
the acceptability of information 
submitted by the manufacturer within 60 
days of submission. The comment stated 
that this would minimize the possibility 
of the agency having to withdraw the 
exempt status of an infant formula after 
distribution has begun and that such a 
time frame would allow manufacturers 
to plan the orderly manufacture, 
packaging, and distribution of an 
exempt infant formula. 

The agency disagrees. Exemptions to 
the Infant Formula Act of 1980 arc 
provided by the act itself. The agency 
need only respond to a submission if it 
does not comply with the criteria 
established in this final rule. The agency 
does not believe it is appropriate to 
require a response prior to marketing 
each product because this would 
constitute procedures resembling 
premarket clearance. 

25. One comment suggested the 
creation of an advisory committee, 
within the American Academy of 
Pediatrics, to review exempt infant 
formulas for appropriateness of their 
intended uses and nutritional adequacy. 

The agency agrees that this is one 
way for outside experts to review 
information submitted in support of 
continued exemptions, and is 
considering it along with other 
alternatives. 


Economic Considerations 

In accordance with Executive Order 
12291. FDA has analyzed the economic 
impacts of this final rule. In a previous 
action FDA determined that the 
economic impacts of rules governing 
quality control and labeling of infant 
formulas, including both exempt and 
noncxempt formulas, were not major as 
defined by the Order. The economic 
impact of this final rule, representing a 
part of that total, is estimated to be a 
one-time cost of $20,000. This arhount 
represents the cost of data submission 
and label modification. The total cost 
associated with this final rule is atso 
insufficient to wurrant designation as a 
major rule under any of the criteria 
specified in Executive Order 12291. 

Furthermore, in accordance with the 
Regulatory Flexibility Act. the agency 
has considered the effect that this final 
rule will have on small entities, 
including small businesses, and has 
concluded that small firms will not bear 
excessive or unreasonable burdens as a 
result of these regulations. The agency 
estimates that not more than five firms, 
including both large and small, will be 
immediately affected by this final rule, 
and the likelihood of numerous future 
entrants in this product line Is minimal. 
Moreover, the total cost of this final rule 
on all active exempt formulu 
manufacturers is estimated to be 
$20,000. Therefore, the agency certifies 
in accordance with section 605(b) of the 
Regulatory Flexibility Act that there will 
be no significant economic impact on a 
substantial number of small entities 
resulting from this action. A copy of the 
threshold assessment may be seen in the 
Dockets Management Branch. 

Environmental Considerations 

The agency has determined pursuant 
to 21 CFR 25.24(b)(12) (proposed 
December 11.1979; 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither on 
environmental assessment nor an 
environmental impact statement is 
required. 

Paperwork Reduction Act of 1980 

Section 107.50 of this final rule 
contains collection of information 
requirements that were submitted for 
review and approval to the Director of 
the Office of Management and Budget 
(OMB). as required by section 3507 of 
the Paperwork Reduction Act of 1980. 
The requirements were approved and 
assigned OMB control number 0910- 
0158. 


In response to comments. FDA 
amended 5 107.50 of this final rule by 
adding new paragraph (b)(4) to make 
explicit a notification requirement that 
was implicit in the proposal. In 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35), the collection of information 
requirement contained in new 
5 107.50(b)(4) in this final rule will be 
submitted for approval to OMB. This 
requirement will not be effective until 
FDA obtains OMB approval. FDA will 
publish a notice concerning OMB 
approval of this requirement in the 
Federal Register prior to February 20. 
1986. 

list of Subjects in 21 CFR Part 107 

Food labeling. Infants and children, 
Infant formula. Nutrient information. 
Quality control. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act. Part 107 is 
amended as follows: 

PART 107—INFANT FORMULA 

1. The authority citation for 21 CFR 
Part 107 is revised to read as follows: 

Authority: Secs. 201 (n) and (an), 403(a) uml 
(j). 412. 701. 52 Slat 1041 as amended. 1047- 
KH8 as amended, 1055-1050 as amended. 94 
St, it. 1190-1193 (21 U.S.C 321 (n) and (*.»), 
343(a) and (j). 350n. 371): 21 CFR 5.11: 

$ 107.100 issued only under secs. 201(aa). 412. 
701(a). 52 Slat 1055.94 Stat. 1190-1193 (21 
U.S.C. 321 (da). 350a. 371(a)): 21 CFR 5.11; 
Subparts A and C are issued under secs 
201 (n) and (aa). 403(a). 412. 701(a), 52 Stal 
1041 as amended, 1047 as amended. 1055,91 
Slat 1190(21 U.S.C. 321 (n) apd («a). 343 (h). 
350u. 371(a)); 21 CFR 5.11. 

2. By adding Subparts A and C to read 
as follows: 

Subpart A— General Provisions 

Src 

107.3 Definitions. 

• • • • • 

Subpart C —Exempt Infant Formulas 

107.50 Terms »ind conditions. 

• • • • • 

Subpart A—General Provisions 

$107.3 Definitions. 

The following definitions shall apply- 
in addition to the definitions contained 
in section 201 of the Federal Food. Drug 
and Cosmetic Act (the act): 

Exempt formula. An exempt infant 
formula is an infant formula intended for 
commercial or charitable distribution 
that is represented and labeled for use 
by infonts who have inborn errors of 
metabolism or low birth weight, or who 
otherwise have unusual medical or 
dietary problems. 
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Manufacturer . A manufacturer in a 
person who prepares, reconstitutes, or 
otherwise changes the physical or 
chemical characteristics of an infant 
formula or packages the infant formula 
in ' ontainers for distribution. 

References. References in this part to 
regulatory sections of the Code of 
Federal Regulations are to Chapter l of 
1 tie 21, unless otherwise noted. 


Subpart C—Exempt Infant Formulas 

i 107.50 Terms and conditions. 

(a) Terms and conditions. Section 
412(f)(1) of the act exempts from the 
requirements of section 412(a). (b), and 
(c)(1)(A) of the act infant formulas that 
are represented and labeled for use by 
nn infant who has an inborn error of 
mr ?.iholism ot low brith weight or who 
utf twise has an unusual medical or 
aietriry problem, if such formulas 
comply with regulations prescribed by 
ihfj Secretary. The regulations in this 
su part establish the terms and 
conditions that a manufacturer must 
mre? with respect to such infant 
formulas. 

i I) Infant formu/os generally 
available at the retail level. (1) These 
e\c?mpl infant formulas can generally be 
pun based from retail store shelves that 
J»rc readily available to the public. Such 
formulas arc also typically represented 
*nd labeled for use to provide dietary 
management for diseases or conditions 
that arc not clinically serious or life- 
threatening, even though such formulas 
may also be represented and labeled for 
u5l? ir. clinically serious or life- 
ihreatvning disorders. 

(2j Except as provided in paragraph 
d>)( t) and (5) of this section, an infant 
formula manufacturer shall, with respect 
to each formula covered by this 
P*»r iqraph, comply wilh the nutrient 
requirements of section 412(g) of the act 
or of regulations promulgated under 
Rt'ttion 412(a)(2) of the act. the quality 
control procedure requirements of Part 
t06, and the labeling requirements of 
Subpiirt B of this part. 

(3) To retain the exempt status of an 
If danl formula covered by this 
Paragraph, the manufacturer shall 
submit to the Food and Drug 
'^ministration (FDA), at the address 
specified in paragraph (e)( 1 ) of this 
Mixtion, on or before May 21,1986, or on 
0T krfure the 90th day before the first 
processing of the infant formula for 
commercial or charitable distribution, 
whichever occurs later, the label and 
( mer labeling of the infant formula, a 
complete quantitative formulation for 
n1, infant formula, and a detailed 
description of the medical conditions for 


which the infant formula is represented. 
FDA >yrl! review the information under 
paragraph (d) of this section. 

(4) To retain the exempt status of an 
infant formula covered by this 
paragraph, when any change in 
ingredients or processes that may result 
in an adverse impact on levels of 
nutrients or availability of nutrients is 
instituted, the manufacturer shall submit 
to FDA at the address specified in 
paragraph (e)(1) of this section, before 
the first processing of the infant formula, 
the label and other labeling of the infant 
formula, a complete quantitative 
formulation for the infant formula, a 
detailed description of the reformulation 
and the rationale for the reformulation, 

a complete description of the change in 
processing, and a detailed description of 
the medical conditions for which the 
Infant formula is represented. FDA will 
review that information under 
paragraph (d) of this section. 

(5) A manufacturer may deviate from 
the requirements of paragraph (b)(2) of 
this section only with respect to those 
specific requirements for which it 
submits to FDA. at the address specified 
in paragraph (e)(1) of this section, the 
medical, nutritional, scientific, or 
technological rationale (including any 
appropriate animal or human clinical 
studies). FDA will review that 
information under paragraph (d) of this 
section. 

(r.) Infant formulas not generally 
available at the retail level (1) These 
exempt infant formulas are not generally 
found on retail shelves for general 
consumer purchase. Such formulas 
typically arc prescribed by a physician, 
and must be requested from a 
pharmacist or are distributed directly to 
institutions such as hospitals, clinics, 
and State or Federal agencies. Such 
formulas are also generally represented 
and labeled solely to provide dietary 
management for specific diseases or 
conditions that are clinically serious or 
life-threatening and generally are 
required for prolonged periods of time. 
Exempt infant formulas distributed 
directly to institutions such as hospitals, 
clinics, and State or Federal agencies 
that are of the same formulation os 
those generally available at the retail 
level are subject to the requirements of 
paragraph (b) of this section rather than 
to the requirements of this paragraph. 

(2) Except as provided for in 
paragraph (c)(5) of this section, an infant 
formula manufacturer shall, with respect 
to each formula covered by this 
paragraph, comply with the nutrient 
requirements of section 412(g) of the act 
or of regulations promulgated under 
section 412(a)(2) of the act. and the 


labeling requirements of Subpart B of 
this part. 

(3) Each manufacturer of an infant 
formula covered by this paragraph shall 
establish quality control procedures 
designed to ensure that the infant 
formula meet9 applicable nutrient 
requirements of this section, including 
any special nutritional characteristics 
foi the specific disorders or conditions 
for which the formula is represented for 
use. Each manufacturer shall maintain 
records of such quality control 
procedures sufficient io permit a public 
health evaluation of each manufactured 
batch of infant formula and shall permit 
any authorized FDA employee at all 
reasonable times to have access to and 
to copy and verify the records referred 
to in this paragraph. 

(4) To retain the exempt status of an 
infant formula covered by this 
ptitagraph. the manufacturer shall 
submit the Information required by 
paragraph (b)(3) and (4) of this section. 

(5) A manufacturer may deviate from 
the requirements of paragraph (c)(2) of 
this section only with respect to those 
specific requirements for which it 
submits to FDA. ot the address specified 
in paragraph (c)(1) of this section, the 
medical, nutritional, scientific, or 
technological rationale (including any 
appropriate animal or human clinical 
studies). FDA will review that 
information under paraguraph (d) of this 
section. 

(6) The requirements of this section do 
not apply to an infant formula specially 
and individually prepared for one or 
more specific infants on a physician‘8 
request. 

(d) FDA review of exempt status . (1) 
FDA's Center for Food Safety and 
Applied Nutrition will review 
information submitted by infant formula 
manufacturers under paragraph (b) (3). 
lb) (4). or (c) (4) of this section. On the 
basis of such review and other 
information available to the agency, the 
Center for Food Safety and Applied 
Nutrition may impose additional 
conditions on, or modify requirements 
for, the quality control procedures, 
nutrient specifications, or labeling of an 
infant formula, or withdraw a product's 
exempt status. Such determinations will 
be made by the Director of the Center 
for Food Safety and Applied Nutrition. 

(2)(i) If after completing its review of 
all information submitted, the Center for 
Food Safety and Applied Nutrition 
concludes that additional or modified 
quality control, nutrient, or labeling 
requirements are needed, or that a 
product's exempt status is withdrawn, 
the Center for Food Safety and Applied 
Nutrition will so notify the manufacturer 
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and this notification will specify the 
reasons therefor. Upon receipt of this 
notification* the manufacturer has 10 
Wiirking days to have the decision 
reviewed under § 1075 by the office of 
tin Commissioner of Food and Drugs. A 
determination by the Director of the 
Center for Food Safety and Applied 
Nutrition that is not appealed liecomes a 
final agency decision. 

(ii) After a final decision by the 
Director or by the office of the 
Commissioner that a product's exempt 
status is withdrawn, the manufacturer 
shall comply with the nutrient 
requirements or section 412(g) of the act 
t»i of regulations promulgated under 
S' t ?ion 412(a)(2) of the act. the quality 
i ontrol requirements of Part 106, and the 
labeling requirements of Subpart B of 
this part. 

(ifi) The compliance date for the 
ivithdrawal of a product's exempt status 
or the imposition of additional or 
modified quality control, nutrient, or 
libeling requirements is GO calendar 
days aiftnr issuance of the final decision 
except <is otherwise provided for 
reasons stated In the decision. If the 
agency determines that a health hazard 
may exist and so notifies the 
manufacturer, withdrawal of a product's 
exempt status shall be effective on the 
date of receipt of notification from the 
Director of the Center for Food Safety 
and Applied Nutrition. Additional or 
modified requirements, or the 
withdrawal of an exemption, apply only 
to those formulas that are manufactured 
after the compliance dale. A 
postponement of the compliance date 
may be granted for good cause. 

i:i) FDA may decide that withdrawal 
re an exemption is necessary when, on 
ihi basis of its review under paragraph 
(d)(1) of this section. It concludes that 
quality control procedures are not 
adequate to ensure that the formula 
contains all required nutrients, that 
deviations in nutrient levels are not 
supported by generally accepted 
scientific, nutritional, or medical 
rationale, or that deviations from 
Subpart B of this part are not necessary 
to provide appropriate directions for 
preparation and use of the infant 
formula, or that additional labeling 
Information is necessary. 

(4) FDA will use the following criteria 
in determining whether deviations from 
th<' requirements of this subpart are 
necessary and will adequately protect 
the public health: 

(i) A deviation from the nutrient 
requirements of section 412(g) of the act 
nr of regulations promulgated under 
section 412(a)(2) of the acl is necessary 
to provide an infant formula that is 
appropriate for the dietary-management 
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of a specific disease, disorder, or 
medical condition: 

(ii) For exempt infant formulas subject 
lo paragraph (b| of this section, a 
deviation from the quality control 
procedures requirements of Part 106 is 
necessary because of unusal or difficult 
technological problems in manufacturing 
the infant formula; and 

(iii) A deviation from the labeling 
requirements of Subpart B of this part is 
necessary' because label information, 
including pictograms and symbols 
required by those regulations, could lead 
to inappropriate use of the product. 

(e) Notification requirements. (1) 
Information required by paragraphs (b) 
and (c) of this section shall be submitted 
to Chief. Regulatory' Affairs Staff (HFF- 
204). Center for Food Safety and 
Applied Nutrition, Food and Drug 
Administration. 200 C St. SW.. 
Washington. DC 20204. 

(2) The manufacturer shall promptly 
notify FDA when the manufacturer has 
knowledge (as defined in section 
412(c)(2) of the uct) that reasonably 
supports the conclusion that an exempt 
infant formula that has been processed 
by the manufacturer and that has left an 
establishment subject to the control of 
the manufacturer may not provide the 
nutrients required by paragraph (b) or 
(c) of this section, or when there is an 
exempt infant formula that may be 
otherwise adulterated or misbranded 
and if so adulterated or misbranded 
presents a risk of human health. This 
notification shall be made, by telephone, 
to the Director of the appropriate FDA 
district office specified in § 5.115. After 
normal business hours (8 a.m. lo 4:30 
p.m). the FDA emergency number. 202- 
737-0448, shall be used. The 
manufacturer shall send a followup 
written confirmation to the Division of 
Regulatory Guidance (MFF-310). Center 
for Food Safety and Applied Nutrition. 
Food and Drug Administration. 200 C St, 
SW.. Washington. DC 20204. and to the 
appropriaV FDA district office specified 
in § 5.115. 

(Culled iun vi information requirements were 
Hpprovrd by the Office of Management and 
Budge t and unsigned OMB control number 
0910-0155,} 

Dated: October 23.1365 
Frank E. Young, 

Commissioner of Food and Drugt* 

Margaret M Heckler. 

Serretary of Health nmi Human Semves 
|FH Due 85-27736 Filed 11-21-85; 8:15 am) 
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21CFR Parts 510 and 520 

Animal Drugs, Feeds, and Related 
Products; Polyoxyethylene (23) Lauryl 
Ether Blocks 

agency: Food and Drug Administration 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by V.M.S.. 

Inc., providing for safe and effective use 
of medicated blocks containing 2.2 
percent polyoxyethylene (23) lauryl 
ether (surface-active compound) for 
reduction of the incidence of bloat in 
cattle grazing legume-rich (alfalfa, 
clover) pastures. The regulations are 
further amended to add the firm to the 
list of sponsors of approved NADA’s. 
EFFECTIVE OATE: November 22,1985. 

FOR FURTHER INFORMATION CONTACT: 
Adriano R. Gabuten, Center for 
Veterinary Medicine (HFV-135). Food 
and Drug Administration. 5600 Fishers 
Lane, Rockville. MD 20857. 301-^43- 
4913. 

SUPPLEMENTARY INFORMATION: V.M.S.. 
Inc.. P.O. box 406, Montgomery', AL 
36195-6001, filed NADA 136-214 
providing for frec-choice administration 
of molasses-based, feed supplement 
blocks (25 pounds each) containing 2.2 
percent polyoxyethylene (23) lauryl 
ether (surface-active compound) for 
reduction of the incidence of bloat in 
beef cattle and nonlactating dairy cattle 
grazing legume-rich pastures. The 
NADA is approved and the regulations 
are amended to reflect the approvaL The 
basis of approval is discussed in the 
freedom of information summary. The 
regulations are also amended to add the 
firm to the list of sponsors of approved 
NADA*s in 21 CFR 510 600(c). 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) 121 
CFR 514.1 l{e)|2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of ibis application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane. Rockville. MD 20857. from 9 a.m 
to 4 p.m.. Monday through Friday. 

The agency has carefully considered 
the potential environmental effects of 
this action and has concluded that the 
action will not have a significant imp*** * 
on the human environment und that an 
environmental impact statement is not 
required. The agency's finding of no 
significant impact und the evidence 
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supporting that finding may be seen in 
the Dockets Management Branch 
(address above) between 9 a.rn, and 4 
p m.. Monday through Friday. FDA’s 
regulations implementing the National 
Environmental Policy Act (21 CFR Part 
25) have been replaced by a rule 
published fn the Federal Register of 
April 26.1985 (50 FR 10636, effective July 
25, 1985), Under the new rule, an action 
of this type would require an 
environmental assessment under 21 CFR 
:!5.31o(a). 

List of Subjects 

21 CFR Part 510 

Administrative practice and 
procedure. Animal drugs. Labeling. 
Reporting and recordkeeping 
requirements. 

21 CFR Part 520 

Animal drugs, oral use. 

Therefore, under the Federal Food. 
Urug, and Cosmetic Act and under 
authority delegated to the Commissioner 
•it Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 

Shirts 510 and 520 are amended as 
follows: 

PART 510—NEW ANIMAL DRUGS 

b The authority citation for 21 CFR 
Part 510 continues to read as follows: 

Authority: Secs. 512.701(a). 52 Slat t05& 

H2 Stat. 343-351 (21*U.S.C 300b. 371(a)), 21 
l 5.10 and 5.83. 

2. Port 510 Is amended in § 520.600 by 
iding a new sponsor alphabetically in 
Paragraph (c)(1) and numerically in 
paragraph (c)(2), to read as follows: 


5 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 

applications. 


• * 
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PART 520-ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 

3. The authority citation for 21 CFR 
P irt 520 continues to read as follows: 

Authority: Ser.. 512p). 82 Slat 347 121 t'.S.C 
3«)bfi)); CFR 510 and 5.83. 

4. Part 520 is amended by adding new 
5 5201846 to read as follows: 

$ 520 1646 Polyoxyethylene (23) tauryt 
ether blocks. 

(a) Specifications . Each molasses- 
based block contains 22 percent 
polyoxyethylene (23) lauryl ether. 

(b) Sponsor. See No. 035624 in 
$ 510.600(c) of this chapter. 

(c) Conditions of use —(1) Amount. 2 
grams of polyoxyethylene (23) lauryl 
ether per 100 kilograms of body weight 

er day (1 pound of block per 500 

ilogram (1.100 pound) animal per day). 

(2) Indications for use. For reduction 
of the incidence of bloat (jlfalfa and 
clover) in pastured cattle. 

(3) Limitations. Administer free- 
choice to beef cattle and nonlactating 
dairy cattle only. Initially, provide one 
block per five head of cattle. Start 
treatment 10 to 14 days before exposure 
to bloat-producing pastures. Do not 
allow cattle access to other sources of 
salt while being fed this product. Do not 
feed this product to animals without 
adequate for age/rough age consumption. 

Dated: November 18.1985 
Lester M. Crawford, 

Director, Center for Veterinary Medicine. 

|FR Doc. 85-27871 Filed 11-21-85; 8:45 am) 
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21 CFR Part 558 

New Animal Drugs For Use In Animal 
Feeds; Tylosin and Sulfamethazine 

agency: Food und Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed for Walnut 
Grove Products, Division of W R. Grace 
A Co., providing for the manufacture of 
premixes containing 5.10, 20. or 40 
grams per pound each of tylosin and 
sulfanutthasinc. T he premixes are 
subsequently used to make finished 
swine feeds. 


EFFECTIVE date: November 22,1965. 

FOR FURTHER INFORMATION CONTACT: 

Benjamin A. Puyot. Center for 
Veterinary Medicine (FIFV-135). Food 
and Drug Administration. 5000 Fishers 
Lane. Rockville. MD 20857. 301-443- 
1414. 

SUPPLEMENTARY INFORMATION: Walnut 
Grove Products. Division of W.R. Grace 
A Co.. 201 Linn St., Atlantic, JA 50022, is 
sponsor of NADA 139-301 submitted on 
its behalf by Klanco Products Co. The 
NADA provides for the manufacture of 
premixes containing 5,10. 20, or 40 
grams per pound each of tvlosin (as 
tylosin phosphate) and sulfamethazdne 
intended for use to make finished swine 
feeds. The resulting feeds are for use in 
maintaining weight gains and feed 
efficiency in the presence of atrophic 
rhinitis, lowering the incidence and 
severity of Banletci/o bronchiseplico 
rhinitis, preventing swine dysentery 
(vibrionic), and controlling swine 
pneumonias caused by bacterial 
pathogens (Pasteurello muhocida and/ 
or Corynebacterium pyogenes). T he 
NADA is approved and the regulations 
are amended to reflect the approval. 'The 
basis for approval is discussed in the 
freedom of information summary, 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and $ 514.1 !(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFVY-305), Food and Drug 
Administration. Rm. 4-02,5000 Fishers 
Lane. Rockville. MD 20857. from 9 a.m. 
to 4 p.m.. Monday through Friday, 

The agency has determined under 21 
CFR 25.24{d)(I)(i) (April 26. 1985; 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

List of Subjects in 21 CFR Part 558 

Animal drugs: Animal feeds. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegateJ to 
the Center for Veterinary Medicine. Pu t 
558 is amended us follows: 

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

1. Thu authority citation for 21 CFR 
Part 558 continues to read as follows: 
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Aul Kuril y: Sec. M .* *2 Slut HU 351 {21 
U.S.C JU»h |;Zt CFR 5.10 uml 5.10 

$ 558,630 I Amended I 

2 . SncHfm 55H ii.ui iy Lisin and 
sulfur,eihtr/ine is amended in paragraph 
(b)(lftt) by inserting numeriitally the 
number *034139”. 

L)..tril Nuvi ntlM r 1.1. 1905 
U*»lei M Camlud. 

LbrtfcUu. Center fur VtitJrithtrt Multiline 
|t f< UiM 03 Z7H72 Ft led 11-21-05: 0.45 am) 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Secretary 

24 Cf R Part 27 

I Docket No. R-85-1262. FR-21541 

Nonjudiclal Foreclosure of Multifamily 
Mortgages 

agency* Office of die Secretary. HUD 

action: Notice of announcement of 
effective date for final rule. 

Summarv: This notice announces the 
effective date for the Final rule published 
in the Federal Register on Ortober 10. 
19B5 (r«F fR 41344), that revised HUDs 
regulations on non judicial foreclosure of 
multilamtlv mortgages. The rule required 
that the foreclosure c ommissioner 
commence foreclosure within 45 days 
after be ur she had accepted designation 
as ccHumitsionof 

The effective date provision of the 
rule f »ttd that the rule would become 
effective upon expiration of the first 
period of *40 calendar days of continuous 
session of Congress after publication, 
and armuuneed that future notice of the 
effectiveness of the rule %vou!d lie 
published In the Federal Register. 

Thirty calendar days of continuous 
session « tf Congress have expired since 
•he rule was published. 

DATE: The effective date for the final 
rule published October 10 . 1985 (50 FR 
41344). is November 13.1985. 

FOR FURTHER INFORMATION CONTACT: 
John \\ Kennedy. Associate General 
Counsel for Program F.nforcenient, 
Department of I lousing and Urban 
Development. 451 Seventh Street. SW.* 
Washington. DC 20410-0500 ( 202 ) 755- 
G588 (Tins is no! a toll free number.) 

Dated; November 15, 1P83. 

Cntdv | NurriR, 

ArsiSUit i GeneralCaunsel fix Regulations. 
|FR Dot S.V-27932 Filed 11-21-R5: &45 am] 
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DEPARTMENT OF EDUCATION 
34 CFR Part 778 

Strengthening Research Library 
Resources Program 

agency: Department of F<kii:at{on 
action: Final regulations 

summary: The Secretary amends the 
regulations governing the Strengthening 
Research Library' Resources Program. 
These regulations are being amended to 
reduce the paperwork burden fin 
applicants, with a subsequent reduction 
in cost to the Department of Education. 
EFFECTIVE date: These regulations take 
effect either 45 days after publication In 
the Firderal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these regulations, cal! or write the 
Department of Education contact 
person. 

FOR FURTHER INFORMATION CONTACT: 

l-ouise V Sutherland. D.S. Department 
of Education. 400 Maryland Avenue 
SW., Room 725-C. Brown Building 
Washington. D.C. 20202-1030. 

Telephone: ( 202 ) 254-5090 
SUPPLEMENTARY INFORMATION: Since 
fiscal year 1978, the Strengthening 
Research Library Resources Program, 
established by Title IL Part C of the 
Higher Education Act. 20 U5.C 1021 . 
has provided financial assistance to 
institutions with major research 
libraries The awards promote research 
and education of high quality and 
encourage sharing of library resources. 

The current program regulations in 34 
CFR Part 778 establish an application 
review procedure wln^eby two separate 
sets of criteria are used in evaluating 
applications, necessitating the 
com ening of two e\ ablution panels. The 
first panel rates each application in 
determine the applicant’s significance us 
a major research library, using the 
criteria contained in § 77R31. An 
applicant scoring ut least 85 points is 
eligible for review by the second panel, 
which then reviews the application in 
terms of the quality of the proposed 
project, using the criteria in 3 778.32. 

There are about 150 major research 
libraries. Many of the same institutions 
apply each year. This amendment would 
permit an institution, having once 
established eligibility as u major 
research library' under { 778.31. lo retain 
that eligibility for four sti<«oeding fiscal 
years, during which period only the 
information required in 5 778.32 would 
be required for competition. This would 
have the effect of significantly reducing 
the paperwork burden and woik hours 
on the purl of the applicant. It would 


havi* the hrrlbM • ff**c:t of reducing the 
work hour* of the first review panrl a 
cost-saving meawirr. fm the Department 
of Education 

Comments on NPRM 

A notice of proposed rulemaking was 
published in tin federal Register on 
August 14 19(45 (50 FR 3274ofi No 
changes have been made. All comment* 
that were received supported the 
amendment to the regulations and 
commended the Department for making 
this revision. 

Executive Order 12291 

These regulations have tiecn reviewed 
in accordance with Executive* Order 
12291. They an not classified as mujoi 
because they do uot meet the criteria for 
major regulations established in the 
Order. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR Part 79. 
The objective of the Executive Order is 
to foster an intergovernment id 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with the Order, this 
document is intended to provide early 
notification of the Department's specific 
plant and actions for this program. 

Assessment of Educational Impact 

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or it available from 
any other agency or authority of the 
United States. 

Rased on the response to the proposal! 
rules and on its own review, the 
Department hos determined that the 
regulations in this document do not 
require information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. 

List of Subjects in 34 CFR Pari 77B 

Colleges and universities. Education. 
Grant programs—education, libraries. 
Museums. Research. 

Citation of Legal Authority 

A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of these final regulations. 

Dated: November 19,1985 
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I Catalog of Federal Domestic Assistance 
Number 84.091, Strengthening Research 
Library Resources Program) 

William |. Bennett, 

'yf'cnrtary of Education. 

The Secretary amends Part 778 of 
Title 34 of the Code of Federal 
Regulations as follows: 

PART 778—STRENGTHENING 
RESEARCH LIBRARY RESOURCES 
PROGRAM 

1. The authority citation for Part 778 
* ontinues to read as follows: 

Authority: Part C of Title II of the Higher 
Education Act of 1985, as amended by the 
Education Amendments of 1980. Pub. L. 86- 
J74. 94 Slat. 1383 (20 U.S.C. 1021, at 
unless otherwise noted. 

2. Section 778.2 is amended by adding 
a new paragraph (d) to read as follows: 

5 778.2 Who Is eligible to receive a grant 
under the Strengthening Research Library 
Resources Program? 

• • • • 

(d) In establishing eligibility pursuant 
to S 778.31. an applicant may use a 
previously awarded score if that score 
was awarded for any of the four fiscal 
years immediately preceding the fiscal 
yoar in which the applicant is applying. 
ISoc 231 of the AcL 20 U.S.C. 1041) 

|KR Doc. 65-27928 Filed 11-21-85; 8:45 am) 
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FE0ERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 63 

ICC Docket No. 85-107; FCC 85-5851 

international Competitive Carrier 

Policies 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary; This action reduces tariff and 
facility licensing requirements for 
international communications common 
f urriers whose rates and practices are 
effectively regulated by competition. 

This action will bring Commission 
Policies into line with recent changes in 
international communications 
rourket such as growth in the variety of 
services offered and the number of 
service providers. 


This action will improve carrier 
response to customer needs, eliminate 
unnecessary submissions of cost data 
and reduce work hours spent by staff on 
carrier tilings. 

EFFECTIVE DATE: December 23,1985. 

FOR FURTHER INFORMATION CONTACT: 

Len Kennedy, Federal Communications 
Commission. Common Carrier Bureau, 
(202) 832-4047. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Pari 63 

Reporting and recordkeeping 
requirements. 

Report and Order 

In the matter of International Competitive 
Carrier Policies (CC Docket No. 85-107). 
Adopted; October 31.1985. 

Released; November 15.1985. 
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I. Introduction and Background 

1. On April 19.1985 we released a 
Notice of Proposed Rulemaking (NPRM) 
In the above-captioned proceeding to 
solicit comments on the advisability of 
streamlining the tariff and facility 
regulation of certain international 
telecommunications carriers. Comments 
in response to the NPRM were filed on 


May 24,1985.' Reply comments were 
filed on June 17.1985.* 

A. Domestic History 
2. The streamlined regulations we 
adopt today are modeled after those 
adopted in the domestic Competitive 
Carrier rulemaking proceeding. 3 We 
initiated the domestic Competitive 
Carrier proceeding in 1979 in light of the 
increasingly competitive domestic 
telecommunications market. 4 The 


•Common!* %v«?re filed by Aeronautical Radio. 

Inc- (AR1XCJ, American Broadcasting Companies. 
Irv . CBS, Inc. and National Broadcasting Company, 
Inc. (combined comments). American Satellite 
Company. Argo Communication* Corporation 
(Argo). Association of Data Processing Service 
Organizations. Inc (ADAPSO). Comsat 
International Communications, Inc. (Comsat). 
Equatorial Communications Services (Equatorial). 
Fedex International Transmission Corp. (Fedex). 
CiTE Communications Services (CITE). Huw.iii.in 
Telephone Company (Hawaiian Telephone). 
International Communications Association (ICA). 
International Relay . Inc. (IRI). ITT Conumintcations 
Services. Inc. (ITT) MCI International. Inc. (MC1I). 
Overseas Telecommunication*. Inc. (Overseas), 

The Puerto Rico Telephone Company. RCA Global 
Communications. Inc (RCA). Satellite Transmission 
and Reception Specialists (STARS) Satellite 
Busine*s Systems (SBS). SIN. Inc., Southern Satellite 
Systems Inc (Southern Satellite). TDX Systems. 
toe. (T DX). TR I' Telecommunications Corporation 
(TRT). US, Telecom Inc (US. Telecom), and The 
Western I Imon Telegraph Company i Western 
Union). TRVs comments were filed tale but were 
accompanied by a motion lo accept We shall grunt 
this motion. 

*B> order adopted June 14.1985. the date for (Wing 
reply comments was extended from June U to June 
17. Mimeo No. 5214. Reply comments were filed by 
ABC. CBS. and NBC (Combined Reply), ARINC. 
AT*T. COMSAT. Equatorial. Fodcx. GTE. ICA, 
Hawaiian Telephone, IRb ITT. MCII. Overseas, 
Puerto R»can Telephone. RCA. SBS. SIN. STARS. 
State of Hawaii. TDX. TRT. and Western Union. 

IRI * reply comments were hied late but were 
accompanied by a motion to uixepl. We shall grant 
this motion. Hawaiian Telephone filed several 
additional pleading*. Although unauthorized. We 
shall accept these filing* in the docket. 

* Policy and Rules Concerning Rates and 
Facilities Authorization* for Competitive Gamer 
Serv ices (CC Docket No. 79-252). Notice of Inquiry 
and Proposed Rulemaking. 77 FCC 2d 306 (1979); 

First Report and Order. 85 FCC 2d 1 (1960); Further 
Notice of Proposed Rulemaking. 64 FCC 2d 445 

(1981). Second Report and Order. 91 FCC 2d 59 
(19821 /« ro/» FCC 83-fl9. released March 21, 1983; 
Second Further Notice of Proposed Rulemaking. 

FCC 62-187, released April 21.1962: Third Further 
Notice of Proposed Kulemaklng. Mimeo No. 33547. 
released June 14, 1963. 46 Fed Reg. 2tL»2 (June 21. 
1983). Third Report and Onler. Mimeo No. 012 
released ft toiler tt. 1963. 48 Fed. Reg 4ft, 701 
ft.lidier 15,1963); Fourth Report and Order. 95 FCC 
2d 554 (1963): Fourth Further Notice of Proposed 
Rulemaking. FCC 84-62. released March 22,1964, 49 
F«*d Reg. 11.H56 (March 28.1964); Fifth Report and 
Order, 9B FCC 2d 1191 |l»4); Sixth Report and 
Older. 99 FCC 2d 1020 (1985), rrv tf MGT v FCC. 705 
F 2d 1186 (D.C. Cir. 1985). 

• A number of Commission decision* prior to the 
Competitive Carrier Rulemaking allowed Increased 
entry into the domestic market. See. MCI. Id FCC 2*1 
953 (19W). nteotl tientrd. 21 FCC 2d 190(1970): 
Specialized Common Carrier Services, 29 FCC 2d 
870 fi97i), mvw.. 31 FCC 2d 1106 (1971). affJ tub 
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foundation of Coiupetilhe Carrier was 
our finding that, in a competitive 
environment, market forces could 
provide the public the statutorily 
mandated protection against 
unreasonably high rates and undue 
discrimination. That is. marketplace 
forces could replace regulation and 
make unnecessary burdensome 
regulatory requirements for both non¬ 
dominant carriers and the Commission. 

3. Unnecessary Title II regulatory 
burdens in the domestic market imposed 
by the facilities authorization and tariff 
review process were eliminated for non¬ 
dominant carriers in a series of 
Competitive Carrier orders issued over 
the lost five years. In the First Report 
and Onier we analyzed carriers* * market 
power and classified those carriers with 
market power and the ability to exercise 
that power as dominant while carriers 
without market power were classified as 
non-dominant. Tlie carriers found to be 
dominant, which included AT&T and the 
independent telephone companies, 
remained subject to the full panoply of 
regulatory requirements. Due to certain 
transitional factors such as facility 
shortages relative to demand, we also 
found Western Union, domestic satellite 
carriers, resellers and miscellaneous 
common carriers to be dominant. We 
found, however, that other domestic 
carriers did not have market power or 
the ability to set price and. therefore, we 
streamlined the regulation of these 
carriers. 

4. In the Second Report and Order we 
settled on a forbearance approach for 
the further reduction of Title 11 
regulation for non-dominant carriers. 

We determiner! that the burdens 
outweighed the benefits in requiring 
tariff filings and facilities applications 
with respect to terrestrial resellers. The 
Third Report and Order extended the 
scope of the Competitive Carrier 
Rulemaking to include services provided 
to all domestic points outside the 
continental United States including 

I (awaii, Guam and Puerto Rico. 

5. The Fourth Report and Order 
developed a clear analytical framework* 
stressing an antitrust analysis, for 
applying the competitive carrier policies. 
Further, in the Fourth Report and Order 
we extended forebearance to all 


/wm VVns-hmgtom l^UTitir* und Tnm^urtutinn 
Commission v PTC. 313 F2d 1U2(9di Or. nrr.J 
rrrf drntni 421D5 lUSfl VH,y. MCI 
Telccoirimumcottofut Cnrp.. fX> PCX 3d 25 { 
err'd MCI 1 Cwp %. PTC. 561 

F.2d (urn fKu-ctmrtt: fkwnrstwr S«tr!!itr 
Footilir*. ;is PCC ad S44 (1*724 freon . IS FCC 3d 
(tint Rnwlr «mi Sb«»nd (W, AO FCC 3d 361 
(UO»t i»v*»«_S3FCC2dSII»(l<l771.«re€f«ri , >rKW. 

a ra r % fcc srz f za it (2d c«r una rw. 

Oi'n/td. Vi S. Ct. 213 11078). Customer 
Interconnection. 51 FCC 2d 765 (107SI 


domestic resellers and specialized 
common carrier's. In addition we 
extended streamlined regulation to all 
domestic satellite carriers, 
miscellaneous common carriers and 
facilities-owriing interexchange carriers 
affiliated with exchange telephone 
companies. Finally, the Fifth Re/tort and 
Order extended forbearance to domestic 
satellite carriers providing interstate 
service, miscellaneous common carriers, 
carriers providing DEMS systems and 
affiliates of exchange carriers providing 
interstate, interexchange services.® 

B. The Notice of Proposed Rulemaking 

6. In the NPRM we tentatively 
concluded that there is now sufficient 
competition in the provision of 
international telecommunications 
services to apply the Commission's 
Competitive Carrier policies to some of 
those services. We tentatively 
concluded that international 
telecommunications services are made 
up of two product markets, international 
message telephone service (IMTS) and 
non-IMTS.® This was based upon our 
finding of substantial demand and 
supply substitutability among the 
various non-IMTS services and little 
demand and supply substitutability 
between IMTS and any of the non-tMTS 
services. 7 

7. We tentatively found that, based 
upon factors such as language and time 
zone differences, customers were more 
likely to view IMTS as not substitutable 
with other international services. This 
belief was further strengthened by the 
usage patterns of the various services. 


* In the Siktb Repast and Order, wfm.h wa» 
overturned by the DZ1 Circuit Court of Appeal*. w* 
rri|uiTpd ooodoautual earner* to drtanft VheiT 
service oftenngt 

• Examples of non IMTS sm rici »»rr telex, 
u-lejnim. TWX. private tinr. hljtfi and low speed 
data, videocorrfmmdryj and International !lu»lnr»» 
Service (TBS) 

? Demand substitutability refer* to a customer’* 
ability und desire to aw Itch among various arrvfcr.es 
bated upon the relative poors and 
InlerchangrutiUlt) of uar of the service*. Factors 
tnftaeniing demand *ub»ti luUUdity may include 
service quality, availability, grojtraphic coverage 
and nurketmg of the service* in addition to rdattve 
price 

Supp1> substitutability refers to the ability of a 
supplier to shift resource* from the production or 
supply of on* good or servne to another tn response 
to changes tn market conditions We tentatively 
concluded in the NPRM that carriers may more 
easily shift their Unhurt among vanous non-IMTS 
serv ices than between non-IMTS and IMTS Wr 
tndirated our belief that the mator failor influencing 
supply »ub»titabdity ia tha need for a corner to 
obturn «n operating agreement prior lo offering a 
specific service lo a specific country We found that 
tt is especially difficult for a c.imrr to obtain an 
operating agreement for the pro* i*«*i of IMPS 
Further, wr found that any (muted supply 
substitataMdy that cur tent ly exists from ouulM IS 
to IMTS Is substantially less than from fVTTS to 
non IMTS. 


While IMTS is a broad-based 
telecommunications service used by n 
wide variety of business and non- 
business users, the various non-IMTS 
serv ices are primarily used for business 
purposes. Finally, our analysis of cross¬ 
elasticity appeared to show that users 
did not perceive IMTS to be a good 
substitute for many of the olher 
international services.” 

8. Our analysis in the NPRM also 
considered the geographic market or 
markets in which services are offered. 
We defined the geographic market in 
terms of a supplier’s ability to provide 
IMTS or non-IMTS service lo a given 
area or upon a subscriber's ability to 
receive IMTS or non-IMTS service from 
a given area via a particular service 
provider. In the NPRM we tentatively 
found that, primarily due to the need for 
a carrier to obtain operating agreements 
it ia proper to define the geographic 
market on a country-by country basis. 
We also tentatively found that a 
country-by-country approach is best 
because the relatively small number of 
facilities that are used to provide 
international services sometimes makes 
it difficult for a carrier to shift facilities 
serving one country to another based 
solely upon market conditions. 

9. The focus of our analysis for 
reduced regulation was the existence of 
market power. We proposed that 
carriers without market power be 
classified as non-dominant, while those 
possessing market power be classified 
as dominant. We tentatively concluded 
that no carrier in the non-IMTS market 
and only AT&T and those primary 
carriers serving non-contiguous 
domestic points (/.a, Hawaiian 
Telephone for Hawaii. RCA Globecom 
for Cuam and AAC&R for Puerto Rico) 
in the IMTS market have the power to 
control prices or exclude competition.* 
We found this to be true for every 
country served by these carriers. The 
factors to be considered in any 
determination of market power include 
market share, control of bottleneck 
facilities, rate of return and actual or 
potential competition. 

10. In the IMTS market we based our 
tentative finding of AT&Ts dominance 
on its overwhelming market share as 
well as its position as the major owner 
of submarine cables. Additionally, we 
tentatively concluded that certain 
carriers which provide service between 


• Srr paragraph 23. infra. 

• Wo also tentatively condmJed that any foreign 
owned aimer* operating from the t'oiled S+nte* 
would lie dominant fcn the pim istoo ot oil nnrinf* 
due to concerns we have about their atubn. in 
concert with their parent orgum/afton. »o dlstinl th«* 
market. See ru 74. tnfra 
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domestic, non-contiguous points and 
foreign points on a monopoly or near 
monopoly basis would also be 
dominant. We tentatively found that all 
other providers of IMTS are properly 
( Lissified as non-dominant. 

11. Our tentative conclusion that no 
carrier is dominant to any county for 
non-IMTS services was predicated upon 
our belief that any carrier attempting to 
price uncompctitively would be met by a 
variety of forces operating to make such 
action difficult, if not impossible. In 
particular, we noted that there are 
multiple firms operating to almost all 
countries and no firm has a large share 
of the total non-IMTS market to any 
country. 

12. In the NPRM we tentatively 
concluded that Comsat should be 
treated differently for its different 
service offerings. Thus, wc proposed 
treating Comsat as dominant for its 
provision of space segment and multi¬ 
purpose earth station services and non- 
dominant in the provision of IBS and 
television earth station services as well 
as any end-to-end services it may 
provide. We found Comsat to be 
dominant for space segment and multi- 

p i pose earth station services because it 
,s currently the monopoly provider of 
these services. On the other hand, we 
tentatively concluded that Comsat's IBS 
and television earth station and end-to- 
end services are offered in a competitive 
uMnosphere with Comsat unable to 
control price. For these services we 
found Comsat to be non-dominant. 

13. The implementation or 
Competitive Carrier policies would 
impact both the tariff and facilities 
licensing requirements carriers must 
follow. We tentatively proposed to 
subject the tariffs of non dominant 
furriers to the rules dial currently apply 
io streamlined, non-dominant domestic 
earners. Under streamlining tariffs 
would be presumptively lawful and 
effective on fourteen days notice. 
Additionally, non-dominant carriers 
Wou ld not be required to file $ 81.38 
economic and cost support data when 
hling tariffs. 

IT We also proposed less restrictive 
facilities licensing regulations. 

Specifically, we proposed requiring nun- 
rl onjinant carriers to file an initial 
application under § 83.01 in order to 
squire facilities to provide a particular 
product (service) to a given country. 

nc(? un initial certification is given, a 
carrier would not need Commission 
approval to add circuits or modify tbc 
USt * °f those circuits to provide 
additional services within that product 


market.Rather non-dominant carriers 
would only have to report circuit 
additions on a semi-annual basis. 

C. Summary of Comments 

15. Almost without exception, parties 
filing comments expressed support for 
the commencement of this proceeding as 
well as the approach and analysis used 
in the NPRM. 11 We received very few 
comments addressing our product and 
geographic definitions in anything more 
than general terms. In the most 
extensive comments on this part of the 
A77?A/TRT argued that our product 
market analysis was '‘seriously flawed.** 
Central to TRTs argument is its belief 
that the use of IMTS for data 
transmissions (Dataphone service) 
makes IMTS substitutable with non- 
IMTS services such os telex. Further, 
TRT argues that private line service is 
used more for voice than non-voice 
service and is properly placed in the 
IMTS market. Other parties commenting 
on our product market analysis argued 
in favor of respectively, three product 
markets (U.S. Telecom). 1 *one product 
market (ITT), and a service-by-service 
market approach (GTE). In the only 
comments on our geographic market 
analysis. U.S. Telecom stated that a 
regional or sub-regional approach would 
more accurately reflect business and 
marketiog practices. 

16. Most of the parties focused then- 
attention on our market power analysis. 
In the IMIS market, AT&T argued that it 
should be classified as non-dominant 
due to actual and potential competition 
that it faces in ail countries. It was the 
only party to support a finding of non¬ 
dominance for AT&Ts IMTS service. 
Other parties supporting our finding of 
dominance for AT&T for IMTS, pointed 
out AT&T’s world-wide service 
coverage, ownership/control of facilities 
and overwhelming market position in all 
countries. 

17. Comments and reply comments 
filed by Hawaiian Telephone, the State 
of Hawaii. RCA. ITT and the Puerto 


"WV did propose to rrquirr Commission 
lapprov«] f© (xxwruct acquire nr operate tine# In all 
tiwuor facility project* p'o.. Inuttoceenic submarine 
cables) or to acquire caiQpOty from any prtvale 
cablr or Mtrfbte aourtr* See also, TcJ-Optlk. Ud. 
fCC S5-09. rf»*eavd April 5.1SB5 which requires 
any common carrier wishing to acquire capacity in 
a prt\oubmartoe mWc to file a section **14 
application. 

11 AR1N<; did argue that the International 
Competitive Currier proceeding should be delayed 
until cuTiers are granted direct access to 
INTELSAT, until carriers are allowed to purchase 
whrrtr In subirniHni* cables and until 

Authorized User. 100 KCC 2d 177 (1985). is 
implemented- 

11 The three product# marVots ore IMTS. low 
sp*rd data and hi»(b speed data. 


Rican Telephone Company discussed at 
length our finding of dominance for 
certain noncontiguous domestic IMTS 
carriers. Only Hawaiian Telephone was 
strongly opposed to such a finding. RCA 
stated that it was not adverse to being 
classified as dominant for IMTS service 
to and from Guam as long as there was 
a procedure for being classified as non¬ 
dominant at some future time. ITT 
stated that if we were to classify Ail 
America Cables and Radio. Inc. 
(AAC&R) as dominant for the provision 
of IMTS service for Puerto Rico then wc 
should also classify the Puerto Rican 
Telephone Company as dominant if it is 
allowed lo offer IMTS service. 

18. On the non-TMTS side, most 
parties focused on our finding of non- 
dominance for Comsat and AT&T. 
Among the arguments raised by parties 
opposed to our finding of non¬ 
dominance for these curriers for non- 
IMTS services was their established 
operating r elatio nships, their control of 
facilities (INTELSAT space segment for 
Comsat; submarine cables, entrance 
facilities and tail circuits for AT&T), and 
the possibility of both AT&T and 
Comsat engaging in the cross¬ 
subsidization of their non-dominant 
activities from their dominant activities. 
A number of parties also mentioned 
AT&Ts great financial resources as a 
source of dominance. ABC, NBC and 
CBS in combined comments, as well as 
SIN. took issue with our finding of non- 
dominance for Comsat’s provision of 
television sen-ice while it is the only 
provider of that sendee. 

19. TDX took issue with our tentutive 
finding that all foreign-owned carriers 
are dominant due to their ability, in 
concert with theirparen! organization, 
to distort the market. TDX argued that 
our finding discriminated against foreign 
owned carriers. It argued that we should 
use the analysis developed in the NPRM 
to determine, on o country-by-country 
basis whether it or any other foreign- 
owned carrier had market power. 

20. There was general support for our 
proposed streamlined tariff and facility 
licensing requirements although a 
number of smaller carriers including 
Southern Satellite, Atgo. STARS, 
Overseas. Fedex and Equatorial argued 
that we should move to forbearance 
now or in the near future. ADAPSO and 
ICA argued that the notice period for 
discontinuation of service should be 
longer than the fourteen days implied in 
the NPRM. It was pointed out that 
arranging private line service requires 
coordination of a PTT. a U.S. 
international carrier and a U.S. domestic 
carrier and can take three months or 
longer. Finally, TRT argued that we 
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should require Western Union to make 
an affirmative showing of compliance 
with the Record Carrier Competition Act 
of 1981. 

11. Discussion 

21. Over the last several years the 
market for international 
telecommunications services has 
experienced rapid grow th and 
substantial transformation in terms of 
both new carriers and new services. 
Curriers recently entering the 
international market include most of the 
entities which filed comments in this 
proceeding: Argo. American Satellite 
Company, Comsat International 
Communications. Equatorial. Fedex. 
Overseas. STARS. Southern Satellite. 
TDX, US. Telecom. Western Union, IR1. 
SBS. MCll and GTE Sprint. 13 There are 
also a large number of resellers and 
enhanced service providers offering a 
variety of international services. Among 
the new service offerings are INTE1.SAT 
Business Service (IBS). 800 Service- 
Overseas and a number of recently 
introduced high speed data services. 14 
We also expect that a number of recent 
Commission decisions will provide a 
greater range of service and facility 
options for customers and carriers. 
These decisions include Authorized 
User , 13 Earth Station Ownership . IC 
SeparateSystems n and TehOptih Xh 


11 Western Union’* rrvirw of 143 S1 filing* 
show » that at least thirty operating agreement* for 
non* IMTS service* have been signed since January 
1984 by new entrant* such a* GTE Telenet. SBS. 
Gruphnrt. IR1. CCt Nrt-Expre** and Federal 
Express 

•• We also note major change* In the provision of 
sc?rvioet in several oversea* nation*. For example, 
in the United Kingdom. British Telecom ha* been 
privatized and a competitive service provider 
(Mervury) ha* beet) established. In |apun. recent 
legislation indicates that competition may be 
permitted for both dome*tic and international 
service*. Finally, in Canada the government ha* 
announced plan* to privatise Tclegtobe Canada 

•' 100 FCC 2d 177(1<WS| (Authorized User III 
| Allows non common carrier* lo le«*e INTELSAT 
capacity directly from Comsat and permit* Comsat, 
through a separate subsidiary , to provide end-to-end 

*e vices). 

•• Modification of Policy on Ownership and 
Operation of U.S. Earth Station* that Oprralr with 
the 1NTFISAT Global Coroiminic lion* Satellite 
S) *trm 100 FCC 2d 230 (1«WJ (Provides for the 
independent ownership of international earth 
stations) 

11 Establishment of Satellite Systems Providing 
Intintaticmal Communication* FCC 8S-30P, — FCC 
2d —. released Septemla-r X t965. (Grunting 
ronditional authorizations for international 
Lommunlcatiun* satellite system* separate from the 
INTF.I.SAT system | 

Tel Optik. Ltd.. FCC 66-80. released April S. 

im 


22. In light of these changes, and 
based on the record in this proceeding, 
we shall lessen the burdens of 
regulation for those carriers providing 
international services and facilities 
which face effective marketplace 
competition and do not have market 
power* * ,f Thus. in this Report and Order 
we generally adopt the tentative 
conclusions as they were set forth in the 
NPRM. However, further analysis in 
light of the pleadings filed leads us to 
alter some of our conclusions. Thus, 
while we conclude that the international 
telecommunications market is 
comprised of two basic product 
groupings, IMTS and non-IMTS. the 
record demonstrates that television 
service is a unique offering and should 
be treated as a separate product. 2 '' We 
further conclude that a country-by* 
country geographic market approach 
best reflects the reality of the 
international marketplace. Additionally, 
we affirm our tentative conclusion that 
only AT&T and certain non-contiguous 
service providers are dominant in the 
IMTS market for all countries. We also 
affirm our tentative conclusion that no 
carrier is dominant in the non-IMTS 
market. Due to AT&T’s unique market 
position, we will require AT&T to file 
cost allocation and accounting plans 
prior to streamlining regulation for any 
of its non-dominant non-IMTS services. 
Further, we affirm our tentative 
conclusion that Comsat is dominant in 
the provision of space segment and 
multi-purpose earth station services and 
non-dominant in the provision of IBS 
and any end-to-end services it may 
offer. Although we tentatively 
concluded in the NPRM that Comsat 
was non-dominant in the provision of 
television services, we conclude here 


'•We do not believe, a* ARLNC argue*, that it i* 
necessary lo delay streamlining until carrier* havr 
direct access to INTELSAT. Ihe ability to purchase 
whole circuit* in submarine cable*, or until 
Autttorixid Vsvr it actually in effect We do not 
anticipate that the Implementation of competitive 
earner policies will increase the ability of oversea* 
admimutratton to whipsaw U.S. carrier*. 
(VYhipsawing i» the manipulation of US carrier* by 
a monopolistic FIT. playing one earner against 
another. in order to gam favorable term* and 
condition*). We continue to be very concerned 
about leverage that FIT * posses* when bargaining 
with multiple US- carrier* However, the action* we 
are taking today will not hinder our ability to 
monitor the market* and lake remedial action. In 
fact, our uniform seiilement* policy i* designed 
specifically to minimize the possibility of 
whipsawing See. Implementation and Scope of the 
Uniform Settlement* Policy lor Parallel 
International Communications Routes (Notice of 
Pro|>osrd Rulemaking). FCC B.V332. rrlrascd July X 
1065 

9 We alio treat space segment and multi-purpose 
earth station service* a* separate and distinct 
product* 


that Comsat is dominant in the provision 
of that separate product. 

A. Legal Basis for Streamlined 
Regulation 

23. The legal basis for streamlining 
Title II facility and tariff requirements 
for non-dominant carriers was set forth 
in great detail in the First Report and 
Order. 71 In administering the 
Communications Act. 47 U.S.C. 151 et 
seq.. the Commission’s directive is to 
ensure the availability to United States 
users of "rapid, efficient, nation-wide, 
and world wide wire and radio 
communication services with adequate 
facilities at reasonable charges.” 2 * In 
pursuing these goals the Commission 
has "broad discretion in choosing how 
to regulate." 23 Competition and 
marketplace forces are clearly factors to 
take into consideration when 
regulating in the public interest. 24 A 
further basis for reduced regulation is 
found in the Record Carrier Competition 
Act of 1981 (RCCA). 2 * The RCCA directs 
the Commission to forbear from 
exercising its authority as the 
development of competition among 
record carriers for the provision of 
traditional record services reduces the 
degree of regulation necessary to protect 
the public. 24 

24. Our experience in the domestic 
Competitive Carrier proceeding gives us 
confidence that when a competitive 
environment exists the goals of the 
Communications Act are best satisfied 
by reducing, to the extent practical, 
entry, exit and genera! regulatory 
burdens for non-dominant carriers. 
Furthermore, less regulation benefits the 
consumer by allowing carriers to better 
respond to customer desires at the 
lowest price on a timely basis. Finally, it 
should be emphasized that wc are in no 
way abandoning our duties as set forth 
In the Communications Act. We will 
retain our power to investigate non¬ 
dominant carriers based upon 
complaints or upon our own initiative to 


*‘85 FCC 2d at 12-20. 40-44 

"47USC151. 

*M7>T v. FCC 572 F.2d 17. 28 Ctrl dented 430 
US. 87511078) 

’•The court in Wofd Communication*. fnc. v. 

FCC. 735 F.2d 1405, 1475 (D C Cir. 1WM). ateted thm 
Thr public interest touchstone of tin? 
Communication* Act. beyond quotum permit* the 
FCC to allow thr marketplace to *ub*Yitutc for 
direct Commission regulation In appropriate 
circumstance* ” See also. FCC v RCA 
Communications . tnc.. 346 US 80 (1953): tfowouor 
Tekphont Co. v. FCC 589 F.2d 647 (D C. Cir. 1878! 

"47 USC. 222(b)(1). 

* In overturning the Sixth Report and Order thr 
Court of Appeal* for the D.C. Circuit cited thr 
RCCA as an example of a specific grant of authority 
that would allow the Commission to engage in 
forbearance. A fCT v. FCC supra note 3. 


























Hujeral Register / Vol SO, No. 226 / Friday, November 22. 19 85 / Rules ;ind Regulations 


48195 


rnjiurc that rales and pi at tu.es are fust 
and reasonable. 

B Product Market 

25. A wide variety of international 
t»! ( communications services are 
currently available to ILS. users. These 
include LMTS. telex. TWX. low speed 
iliilii, high speed data. private line, 
telegram, IBS, teleconferencing and 
television. The task of dividing them 
into rational market groupings is not an 
i jsy one. For products to be placed in 
the same market grouping one must find 
demand or supply substitutability. There 
is no mathematical formula which yields 
a f-ectse determ motion of whether 
different serv ices are part of the same 
product markets. We must look at usage 
wnd supply patterns as well as available 
empirical evidence. Our analysis of the 
available date as well os the pleadings 
that were filed lead us to affirm our 
tentative conclusion that IMTS and non- 
IM IS presently represent two distinct 
product markets. 317 Most of the 
pleadings Tiled expressed general 
support for this product market 
d< rniinalkm. We also conclude that 
telev ision service is currently a unique 
offering that should be treated as a 
i( pirate product market 

1 I Vm and Subs titutability 

26 Demand substitutability refers to a 
subscriber** ability and willingness to 
switch among und between various 
services. Factors impacting on demand 
substituta b ili t y include service quality, 
relative prices, availability, and 
8’ graphic coverage as well as the 
marketing of the sen ice*. As we stated 
tn the \PRM. “the key aspects of 
demand substitutability arc the 
interchangeability of use and the 
relative prices of the services/* Thus, 
bvo products, in the relevant price 
range, which have simiiiar 
chutectetisllcs arc to be substitutes if a 
n$e in tiie price of product A causes 
consumers to switch to product B. The 
dialler the price change and the larger 
'hv consumer switch, the closer 
substitutes the two products are for each 
others* 


W| •ruJttdr SOU Surv mx* —Overseas id ihr IMTS 
Wr. inquiry iulo the SVj&kmm lo he Followed 
//** Authorisation of Common Catrier Facilities to 
JJ* 1 ' 1 ™rtfte TrlciwiummiLiitiofki Needs Dnr?»* the 
!™J {Second Report und Order). FCC 

h ( " ^ l ^^d XxtgmX 2Z 1985: Inquiry into the 
f . ,ct f 0 he Fnllim »-d in the Authorization of 
•'imnvjii Carrier Facilities to Meet Atlantic 
«•**< ommunicailuns N.-tds Duong Ihr 1985-1995 
T ul {%f **** Report and Order). FCC 
* * ^ August 22. 1905 


* SjhtUtuttfbihty of dt.mund is not at TKT 
afl proportion. It U out simply a 

I* 1 * 1 ' P r <>do* t* cither lining substitutes or not 
‘ 'tyt substitute*, Rather, the issue usually is as lo 


27. IMTS is the major international 
telecommunication service in terms of 
revenues (over 70%J and circuit 
requirements (over 8G%|. In general ail 
of the non-LMTS offerings are used for 
transmitting data and other information 
of a business nature. Further, ail of these 
services are generally used without 
regard lo language and time zone 
differences between countries. Thus, if 
the price of a non-iMTS service 
increases, users can substantially meet 
their communications needs by 
switching to another oon-IMTS service. 
Similarly, if the price of the price of u 
non-L\H*S offering decreases, users 
would be expected to meet a greater 
portion of their communications needs 
by switching to that noudMTS service. 

In general data and other information 
requirements cannot be satisfied by 
switching from the oon-IMTS 9 cnice to 
IMTS because this would require verbal 
transmission of data, which, white not 
impossible may be slow, inaccurate and 
inconvenient. 84 

28. We are not persuaded that private 
line services are properly placed in the 
IMTS market and not in the non-IMTS 
market as TRT suggests. While private 
line circuits can be used to provide 
voice-only service, it appears that they 
arc more heavily used for data purposes 
and more substitutable with the various 
non-iMTS services than they are with 
IMTS. Indeed, the data contained in the 
carriers* circuit status reports indicate 
that most international private lice 
circuits art? used for alternative voice/ 
data (AVDJ service. The same reports 
indicate that very few private line 
circuits are used for voice-only service. 
TRT offers no support for its assertion 
that private line offerings are closer 
substitutes for LMTS than for non-fMTS 
services. 

29. We also affirm our fouling that 
IM IS is not a good substitute for other 
international telecommunications 
services. While there is no disagreement 
among the parties that the non-iMTS 
services are almost all used exclusively 
for business purposes. !MTS is used by 

a much broader range of customers. 

Also, language and time rone 
differences are more important issues to 
a person using IMTS thun one using a 
non-iMTS service. For example, 
language and time zone differences are 
not important to high speed date 


the d«$rrr at sulwlitiKuhilily. Thu*, product* that 
ure found ottl to tie sood substitute* may very well 
•111) hate tome degree of substitutability. 

” Although mi's ind non LMTS may Ur partially 
subslilutabte. pajJtcuLuty with the usr of 
Pdfaphoot- iype customer premises equipment, me 
do not find that this limited degree of 
substitutability negates oiw finding of two primary 
product market*. See para- 20. tufsn 


transmission because the computers cun 
work without regard to time or language. 
Similarly, a telex message can be sent at 
any time and can be read and/or 
translated when convenient. It is much 
less useful however, to make a 
telephone call to a nation in which a 
foreign language is spoken since the 
caller and recipient must share a 
common language in order to 
communicate effectively. Also, in many 
instances the nation being called is six 
or more hours ahead or behind U.S. time 
so that business hours barely overlap, if 
they do at all. We further note that the 
preferred way of conducting 
international business, perhaps because 
of language, time zone and legal 
considerations, is by written/recorded 
transmissions rather than by oral 
(IMTS) transmissions. Thus, a reduction 
in the price of IMTS is unlikely to cause 
non-iMTS users to shift from non-iMTS 
service to 1MTS.*° 

30. TRT makes the broad, unsupported 
assertion that the existence of 
Dataphone services means that IMTS is 
substitutable with telex and other non- 
IMTS services.* 1 While no record of 
Dalaphone use is available, if 
Ddtaphone were a good substitute for 
non-fMTS service the substitutability 
would be reflected in non IMTS usage 
and growth data. Our review of the 
relative usage and rate fluctuations of 
IMTS and telex, as set forth in the 
NPRM. showed that demand for IMTS is 
not greatly influenced by telex rates and 
vice versa. Over the last few years LMTS 
rates have declined by 50% or more. 9 * If 
Datephone were a good substitute for 
telex one would expect a Urge number 
of telex users, for which rates remained 
stable, to switch to IMIS and 
Dataphonc given the lower rail's. This 
did not occur.** Thus, the services are 


u Srp. Re*. John D am) Onrid M Tag** 
"Estimates of Ur mam I KkitidtiN )u !ntem«rii tail 
Ti*I acorn auuicuUons Sena**.' Thrjaumatef 
Indtatrial Economics 302-3*1 {janr 197*) This 
study tn<!i< atm. far the 19M-TSTJ pcx.od studied, 
that IMTS prim are not velirtrd lo the demand for 
trie* *m ke mul that telegraph rate* mr inversely 
related to IMTS demand 
11 Cl K argues that toe line bniwwn IM IS and 
non JMISm.ty eventually be blurred While this 
ma> he so. we are not yet at that point 

11 For example from 1980 to 1W3 the price of 
peak |Mhod FNTTS Dim* Dm] lo the t toiled 
Kingdom (by far ike btnReiU overseas talon*: nmol 
(Sri'S market) dropped from $440 for the first 
minute and $1.(10 for additional minutes lt,S20B and 
SI 20 respectively. 

11 The amount of Irtrx traffic confirmed tn prim 
throughout the period although a did slut* from a 
grot*Ik rate of 1SZV to ItttO Hi (U% to t«WJ. We 
view this declining growth rate to reflect the 
increased usage of other non IMTS services nttorr 
than any oaintanliai substitutability trisr.-n IMTS 
und nun IMTS offerings. 
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not good enough substitutes to warrant 
placing IM IS and non-IMTS services in 
the same market grouping. 

2. Supply Substitutability 

31. Supply substitutability is defined 
as the ability of a service provider to . 
shift its resources from the manufacture 
or provision of one product or service to 
another product or service in response 
to changes in market conditions or in the 
pursuit of profits that exceed the 
opportunity cost of capita!.* * 4 The key to 
supply substitutability is the lack of 
substantial entry barriers which permits 
a supplier to shift its facilities and 
resources from the provision of one 
service to the provision of another 
service in the short-run. 

32. Barriers to entry may be 
technological (e.g.. a patent) economic 
(e.g.. capital costs, economies of scale) 
or legal (e.g.. governmental imposed 
restrictions) in nature. In the domestic 
market it is relatively easy for carriers 
to respond to customer demand in the 
short-run by redeploying existing 
facilities because there are no 
substantial technological, economic or 
legal barriers blocking the reallocation 
of carrier resources. A number of unique 
features of the international arena, 
however, make it difficult for carriers to 
reallocate resources among various 
services. 

33. The most significant entry barrier 
in international telecommunications is 
the need to obtain an operating 
agreement before providing a particular 
service to a particular country. Thus, 
even though it may be relatively easy 
from a technological or economic 
standpoint for a carrier to shift its 
resources from the provision of one 
service to the provision of another, it is 
often quite difficult from a PTT 
“regulatory" standpoint. 

34. In the NPRM we expressed our 
belief that carriers can more easily shift 
their facilities from the provision of one 
non-IMTS serv ice to the provision of 
another non-IMTS service than they can 
shift non-IMTS facilities to provide 
IMTS service. This tentative conclusion 
was based on the limited availability of 
operating agreements in general, and the 
fact that the operating agreements of 
many carriers to provide one non-IMTS 
service frequently reflect the agreement 
to provide several non-IMTS serv ices. 
Further, it appeared to be easier for 
carriers to gain new operating 
agreements for non-IMTS service than 
for IMTS service. The pleadings have 
not convinced us that these 
observations were incorrect. While we 


* 4 96 FCC 2d at 565. Sep. II Areeda find Turner. 
Antitrust Law 374 (1978). 


are not maintaining that it is easy for 
carriers to obtain non-IMTS operating 
agreements, the number and nature of 
existing agreements indicate that it is 
easier to obtain agreements for non- 
IMTS than for IMTS services. For 
example, MCII provides a variety of 
non-IMTS services (telex, telegram, data 
and private line offerings) to utmost 
every country but provides IMTS 
directly to only a handful of countries. 
The same applies to GTE Sprint. Further, 
many carriers provide only non-IMTS 
services (Western Union. FTC. ITT, 

RCA, IRI) or have only made minor 
inroads into the IMTS market (SBS and 
TRT). 

35. The existence of resellers and 
refilers 35 may be evidence of some 
limited supply substitutability from 
IMTS to non-IMTS services. However, it 
seems that the supply substitutability 
presently works in only one direction— 
from IM IS to non-IMTS. Given Ihe sire 
and profitability 30 of the IMTS market. 
non-IMTS carriers would have a strong 
incentive to shift some of their facilities 
to IMTS use if they were able to do so. 
The absence of any significant 
movement along these lines mitigates 
against finding IMTS and non-IMTS 
services to be supply substitutes. 

36. Thus, our analysis of demand and 
supply substitutability leads us to find 
that, in contrast with the one product 
market found domestically, international 
telecommunications services are 
properly divided into two broad product 
markets—IMTS and non-IMTS. We also 
conclude that television service is not 
substitutable with other serv ices and 
should be treated separately. 37 


A rrfiler provides * service in which traffic «» 
carried from one point (rg. th* U.S-) to another 
(r.jr. the U K.) and then placed (filed) into the 
second country’* network for delivery within the 
second country or to additional overseas point* In 

• refiling situation Ihe refiler may be a earner or 
enhanced service provider for the first segment 
(U.S. to flrsl overseas point) of Ihe transmission and 
then is a customer of the oversees PTT for the 
second segment (first oversees point to second 
overseas point) of the transmission. 

•• ATATs reported rate of return on IMTS for 
1977 to 1979. the last years in which this data was 
collected was IS**. 23* and 3b* respectively 
Available aggregated data indicate that AT&T a rate 
of return for IMTS since 1979 has exceeded its 
overall authorised rate of return. 

Television service is a unique offering w ith 
limited demand or supply substitutes. Television 
cannot be readily substituted for telex, telegram, 
data, private line or voice services. Further, 
television service requires a substantial umount of 
bandwidth (transponder capacity) and it extremely 
expensive relative to most other services, both 
IMTS and non IMTS This pricing factor limits 
demand substitutability while the bandwidth factor 
limits supply substitutability. As indicated above, 
supply substitutability must exist in both directions. 
While television capacity could be divided Into 
IMIS and non-IMTS offerings, it would be 
extremely difficult to combine capacity from a 


C. Geographic Market 

37. The dimensions of the geographic 
market are based upon a supplier’s 
ability to provide service to a given are*, 
or upon a subscriber’s ability to receive 
service in a given area.* 41 We affirm our 
tentative conclusion as set forth in the 
NPRM that every country constitutes a 
separate geographic market. With the 
exception of U.S. Telecom, which argiu <1 
in favor of a regional or sub regional 
geographic definition, no party had 
serious objections to our tentative 
conclusion. Our finding is based 
primarily upon the need for a carrier to 
obtain an operating agreement prior to 
providing service to a given country. 
Thus, a carrier is not free to enter a 
country to take advantage of prevailing 
market conditions unless it has the 
agreement of that country to do so. 3 * 

38. A carrier may also encounter 
difficulties if it attempts to shift its 
facilities from serv ing one country to 
serv ing another based upon market 
conditions. This is due in part to the 
limited number of cable and satellite 
facilities used to provide international 
services. Additionally, prior to adding uf 
reducing facilities in a country, a carrier 
must obtain the agreement of the foreign 
correspondent. These factors make the 
international market markedly different 
from the domestic market where carriers 
have much greater economic and 
operational flexibility. 40 Thus, in 
contrast with our finding that the 
domestic market constitutes a single 
geographic market, the international 
geographic market exists in terms of 
separate and distinct areas determined 
by national borders. In other words, 
each country is a distinct geographic 
market. 

D. Market Power 

39. A finding of market power for any 
Arm for a given service in a given 
geographic market would lead us to 
conclude that the Arm is dominant 
power and that the marketplace would 
not operate to ensure that the Arm 
would price that service competitively 


variety of services, employ rd by a variety of 
earners, used by an extremely large number of 
users and used for service to several countnes into 
a single television service 
« 95 FCC 2d 573 

As transborder arrangements sutb as refill rc 
and transiting mcreuse. or as regional grouping" 
winch do not require Individual country-by -cuunu? 
operating agreements develop. %ve may at some 
futurr date consider U.S. Telecom • geographic 
market proposal 

Domestic carriers are able to provide Intent* 11 
service throughout the United States Also, the cast 
of building facilities is lower and the design 
flexibility greater domestically than It is 
internationally. 
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or employ practices consistent with the 
requirements of the Communications 
Act. Thus, any firm found to possess 
market power for a given product and 
geographic market should be subject to 
full Title II regulation for the provision 

that service. We are aware that 
differences exist between the domestic 
tnd international markets, such as the 
presence of PTTa with market power in 
all international markets. Upon furlher 
c onsideration based on further analysis 
or experience gained from the policy 
that we are adopting here, w'c may in 
the future scale back or reduce the level 
uf Title II regulation on international 
dominant carriers in view of the 
different circumstances prevailing in the 
international market. 

40. Traditional antitrust analysis 
defines dominance as "the power to 
control prices or exclude 
competition." 41 There are a number of 
questions that must be asked to 
determine whether a firm has market 
power In a given product and geographic 
market. A firm is not dominant if it is 
unable to lower price or employ other 
practices to drive firms out of the 
market. However, even if a firm has the 
ihility to lower price to eliminate 
competition, it is still not necessarily 
dominant If. when the firm attempts to 
raise price in order to reap monopoly 
profits It encounters entry of new firms 
into the market, then the firm is non¬ 
dominant. 42 

41. A firm lacking market power does 
not have the ability to raise prices above 
the competitive level because other 
firms will not follow suit and as a result 
it would lose business or attract entry, 
forcing prices down to the competitive 
Wei. Thus, a non-dominant firm is 
effectively regulated by marketplace 
forces, making the imposition of 
extensive regulations unnecessary. 

42. As we stated in the NPRM, a 
determination of a carrier’s dominance 
or non-dominance cannot be made in 
scientifically precise terms. No factor by 
itself is determinative. Rather, it is 

nt oessary to determine if a firm has the 
ability to control prices. Factors that 
may be indicators of such power include 
market share, rate of return, control of 


41 351 U S. at SOI: .tiveiAi & Turner *\ 12* 85 WX 

2d 1 ZXVH 

* 1 If« firm It rouble to nitie price In thr tong-run 
fci'hiwt «*JKounlt>Hng new entry, then M would not 
r *bon*l for It to follow a policy of rutting price* 
•n !he short run. and thereby tocrifictng Immediate 
profit*, tn order to eliminate current competition. 

I hut, if facihlics. Interconnection. opening 
ajiTcemefilt and regulatory approval* Here ca*lty 
■ n »l economically obtained, then a firm which had 
th*‘ ability to eliminate competition may at ill not be 
™«nlii*nL See *5 FCC 2d 1. 21 and AMI P.M. 

> herw. Industrial Market Structure and Koanomic 
,v ummance (2nd Rd. ISSn) pp. 222-252. 


facilities and actual or potential 
competition. While the ability of a multi- 
product firm to cross-subsidize its 
competitive activities with its dominant 
activities is a concern, we believe that 
sufficient safeguards can be fashioned 
to minimize a firm’s ability to engage in N 
cross-subsidization. 

1.1 MTS 

43. We affirm our tentative conclusion 
that AT&T is dominant in its provision 
of 1MTS. We also afirm our tentative 
conclusion that certain carriers 
providing IMTS between domestic, non¬ 
contiguous points and foreign points are 
dominant. All other carriers currently 
providing IMTS are non-dominant. 

a. AT&T 

44. While market share is not 
determinative of market power, it 
appears to be a clear indication of 
dominance for AT&T’s provision of 
IMTS. AT&T is still the only provider of 
IMTS between the li.S. mainland and 
the majority of foreign countries. In 
those countries where there are other 
IMTS providers, AT&T still has an 
overwhelming market share. 41 We are 
not persuaded by AT&Ts argument that 
the current and potential competition it 
faces is sufficient to justify a finding of 
nun-dominance. Merely because more 
than one carrier provides service to a 
given geographic area does not 
automatically mean that all carriers 
providing service to that area are non¬ 
dominant. We have certainly not 
employed this analysis in the domestic 
arena. This is especially true when, as 
bore, the secondary carriers in the 
market have very little market 
penetration. For example, the latest 
traffic figures for the United Kingdom. 

ai pliably the most competitive IMTS 
market, show that MCI!, the second 
largest U.S.-U.K. IMTS service provider, 
has only about 5A> of the originating 
(l 1 S. outbound] traffic. Perhaps even 
more telling is that it has a negligible 
percentage of the terminating (U.S. 
inbound) traffic. 44 


° Wi estimate. based on the oumb*T of circuit* 
we>d to provide IMTS. that in tfcrsc mortal* served 
by several IMTS mpptien, the UK. Belgium end 
Australia. ATAT ha* IMTS market share* of 
approximately 01V. 05x, and (K5% respectively. 

“ We note that not all operating agreement* 
obtained by ATAT* IMTS competitor* provide |or 
initially provided) for the handling of US- inbound 
traftir- Because the handling of U.S. inbound traffic 
and the receipt of one half of the agreed upon 
accounting rate directly influence* a route* 
profitability a* well a* the US. carrier's collection 
rate for outbound truffle, any analyst* of market 
power which look* ut market share rmiat r-onsldcr 
both outbound and Inbound traffic share*. 


45. Additinally, while we are adopting 
a country-by-country approach, we must 
note that the question of how many 
different countries the new entrants 
serve is a factor in determing if AT& # T 
(or any other carrier) faces effective 
competition. There is clearly some 
competitive marketing advantage to be 
gained if a carrier has the ability to 
serve all or most foreign points because 
a subscriber is more likely to take 
servfce from a carrier with the more 
comprehensive coverage. ' 

40. The IMTS market then is not 
sufficiently competitive to ensure that 
AT&T is unable to manipulate rates in a 
way that discourages competition. Thus, 
until such tfme ns competition in the 
provision of IMTS more fully develops 
so as to negate AT&Ts ability to control 
prices or exclude competition, it is 
necessary to continue the full scale 
regulation of AT&T for its IMTS 
offerings to all countries. When 
considering the competitiveness of a 
particular geographic market we will 
look at a variety of factors including the 
number of entrants, market penetration 
for both inbound and outbound traffic, 
regional and global market positions, 
refiling and transiting arrangements, 
control of facilities and the potential for 
non-competitive pricing. In the future, as 
we implement this country-by-country 
streamlining approach, carriers which 
seek non dominant treatment for one 
country which are dominant for service 
to another country should clearly 
present an accounting and cost 
allocation plan which segregates and 
identifies on a country-by-country basis 
all relevant costs and revenues. 

b. Noncontiguous Domestic Carriers 

47. We also find that it is currently 
necessary to continue full-scale 
regulation for certain carriers providing 
international service for non-contiguous 
domestic points. Specifically, we find 
that the following carriers are dominant 
in their provision of IMTS service: 
Hawaiian Telephone for Hawaii; 
Alascom for Alaska; All American 
Cable & Radio for Puerto Rico; ITT-CIVI 
for the U.S. Virgin Islands and RCA 
Clobcom for Guam. 45 Of the carriers 
that filed comments only Hawaiian 
Telephone strenuously opposed this 
finding of dominance. 44 


“Thi* onlur dot** not affect the provision of 
service between these noncontiguous domestic 
point* *nd the continental United State*. These 
•mice* were accorded streamlined treatment In 
the domestic Compi'titvc Carrwr Third Report and 
Order. 4A Fed. Re* 40.791, 

*• AAC4R argued that if ft I* dominant, then 
Puerto Rican Telephone should also be dominant 

Oa«tt)*»«Nl 
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46. We find these earner* * dominant 
because they do not currently face 
effective competition in their markets. 
Thus, but for Commission oversight, 
they would be able to act and price anti* 
competitively. Additionally, most of 
these carriers also control the local 
exchange facilities for the n*uket in 
question. This constitutes a classic 
bottleneck and gives these carriers the 
ability to exclude meaningful 
competition through discriminatory 
practices. As other carriers begin to 
offer international telephone service to 
and from these markets we would 
expect to revisit the status of particular 
local exchunge carriers as market 
developments warrant. 

40. Hawaiian Telephone argues that it 
should be streamlined citing the fact 
that it has only a small share of the total 
U.S.*intcrnationu! IMTS market. It does 
not adequately address, however, the 
critical question of its dominance in the 
prov Is ion of IMTS to and from I la waii. 
We would agree that Hawaiian 
Telephone would be non-dominant if it 
wished to provide IMTS to or from the 
continental US. or any other domestic 
market. However. Hawaiian Telephone 
Inis the ability to exert market power in 
the I iawaiian market. The other carriers 
it cites as providing Hawaii- 
international service have only recently 
initiated service, have little market 
penetration, employ relatively few 
circuits and do not. at the present time, 
offer effective competition to prevent 
abuses.* 7 

t\ Other IMTS Carriers 

50. In the NPRM we tentatively 
concluded that all other IMTS carrier* 

(e g . MCI!. GTE Sprint. SBS) are non- 
dominant. No party had any objection to 
this finding. None of these carriers serve 
all markets and the market shares they 
have to countries which they do serve is 
minimal. While they inuy create 
t low award pressure on IMIS rates, 
there is no way in which they can 
dominate (be market. Thus, we adopt 
our tentative conclusion and find that all 
carriers presently providing IMTS 
except AT&T and the noncontiguous 
domestic carriers identified above are 
non-don.inant in the; provision of 
IMTS.** 


when oik] If that entity i» authorized to provide 
intcmn a* thin issu4 

*hm and If authorize Puerto Rkan TrtrphoTw to 
provide international *efv»c** 

' r W t note duii one cards! providuvg IMTS 
•en ter from ttuwmik. GTE Sprint, ha Ike *i(m 
p.irrnt r (itjKif.tlion at! la* »o*n Telephone. 

VVc M|x«itliull) dinl with US. urtiMi wh^.h 
.in 00 md in contfoiled by foreign ntliiiits in 
paragraph* 72 amt 73 


2. Non-IMTS 

51. We affirm our tentative conclusion 
that no carrier is dominant in the 
provision of non*IMTS services for any 
geographic market. Any non-lMTS 
service provider attempting to price 
uhcompetitively will be met by market 
forces making such action difficult if not 
impossible to sustain. With the 
exception of our proposed treatment of 
AT&T and Comsat almost all of the 
parties supported the streamlined 
regulation of non-IMTS service 
providers. 

52. In almost every country, and 
certainly in all major geographic 
markets, there are a number of firms 
providing a wide variety of non-IMTS 
services on both n real time and store- 
and-foiward basis. This includes entities 
providing telex, TWX. private line, 
telegram. IBS, low end high speed data, 
teleconferencing and enhanced service 
offerings. Thus, any carrier attempting to 
ruise prices for non-IMTS services 
would find that it would lose business to 
other carriers offering identical or 
substitutable services at relatively lower 
prices. Any carrier lowering prices in an 
attempt to drive competitors out of the 
market would find that it was unable to 
maintain the low prices for a long 
enough period to drive all competitors 
out of the market or that competitors 
would re-enter the market when it 
attempted to charge monopoly rates. 

53. We reject GTE’s argument that we 
must make a finding for each of the 
major IRCs on a service-by-service 
basis. Our finding that non-IMTS 
services, with the exception of television 
service, are substitutable makes such an 
analysis unnecessary. The issue is not 
Whether entry into the telex market or 
other specific non-IMTS markets is 
limited, but rather whether entry and 
competition in the non-IMTS market as 
a whole are limited. Clearly this is not 
the case. We particularly note that the 
rapid growth in nc tv* and innovative 
non-IMTS services such as IBS anti the 
general greater acceptance which 
appears to In* developing among foreign 
administrations to operate with 
additional (new) carriers provide 
sufficient market discipline on the IRCs 
and other non-IMTS service providers to 
justify streamlined regulation of their 
service offerings. 

54. AT&T’s activities in the non-IMTS 
market differ significantly from its 
activities in the IMTS market. Thus, in 
contrast with the IMTS market where 

w e round AT&T dominant, here we find 
that AT&T is subject to sufficient market 
regulation and that it should tie 
classified as non-dominant. However, as 
further described in paragraph 61. before 


actually streamlining the regulation of 
AT&T* non-IMTS activities we will 
require AT&T to file a cost allocation 
and accounting plan. 

55. AT&T has less than 10* of the 
total non-IMTS market and is not a 
major non-IMTS provider to any 
country. Even to the United Kingdom, 
the country to which AT&T delivers the 
largest percentage of its non-IMTS 
traffic, it has only approximately 11* of 
the total non-IMTS market.^Our finding 
of non-dominance for AT&Ts non-IMTS 
services, however, does not rest solely 
upon its small market share. Sharp 
distinctions can be made between the 
structure of the non-IMTS and IMTS 
markets. In the IMTS market. AT&T is 
the only established carrier and its 
competitors are recent entrants with 
extremely small market shares. In the 
non-IMTS market, however, AT&T is 
competing with a number of established 
carriers who have been providing a 
variety of services for decades. In fact 
AT&T is a relatively recent entrant into 
the non-IMTS market 54 * Additionally, 
the non-IMTS market is. as TRT stated, 
miniscule by AT&T’s standards. Also, 
by far the largest portion of its 
international revenues are derived from 
IMTS. Thus. it does not appear that it 
would be rational fur AT&T, especially 
in the face of growing IMTS competition 
and vigorous non-IMTS competition, to 
sacrifice IMTS revenues or returns in 11 
highly speculative bid to gain control of 
the non-IMTS market. Further, we do 
not believe that any of the arguments 
raised by cummenters relating to 
established operating relationships, 
control of facilities and disparity of 
resources are sufficient to justify finding 
AT&T dominant for non-IMTS services 

56. Established operating 
relationships. While it is true, os a 
number of parties stated, that AT&T has 
established relationships with every 
PIT, it is also true that there are a 
number of non-IMTS service provider* 
that have established similar 
relationships with most administrations 
Further, the movement globally is 
toward countries opening their markets 
to increased competition rather than 
dosing them. It also would not seem to 
be in a PITs best long-run interests to 
deal with only AT&T to the exclusion of 
ull other service provide!** since AT&T 


*Thi» is haled upwn the IfiUd nuwUif of Iuh» 
IMTS circuit* providing sot vice to the UK 

*" Whue* AT&T Hu* always been allowed to olU • 
voice-only private line*, it *** not until the data l»> 
in Otvfjrt)* ComcMiticvltuo*. 92 FIX 2d 041 (tfK 1 
that AT&T was *Uo*ed to after tradition*! leconi 
data. -J4i rru.tr voke/dulfl |AVI>) und other non- 
IMTS ivervice* 
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iloes not provide at) services.' 1 Thus, we 
do not believe that AT&Ts 

• <»rrespondcnt relationships give Hsuch 
n significant advantage in the non-IMTS 
market that would lead to AT&Ts being 
able to control the prices of non-IMTS 
offerings. 

57. Control of facilities. AT&Ts use 
and ownership of facilities do not give it 
dominance in the non-IMTS market. 
AT&T cannot exercise the degree of 
unregulated control of facilities that 
would allow it to exclude competition 
in.J justify a finding of dominance. 
Submarine cables are a joint 
undertaking of US. carriers and their 
foreign correspondents. AH carriers 
have ownership interests in these cobles 
and can purchase further IRU interests 
in them. Additionally, carriers are able 
to use satellite facilities, which are 
available in large quantities world-wide, 
to provide service. We have also 
approved private submarine cables 
whose capacity will be available to 
carriers or non-carriers. 52 Finally, the 
Commission remains actively involved 
in the facilities planning and 
consultative process and we will still 
require a section 214 license prior to the 
construction of any submarine cable. 

While AT&T docs control most 
entrance facilities, they are in fact 
offered to all carriers on a tariffed 
basis. 43 The tariffs for these entrance 
facilities remain subject to full scale 

• filiation. Further,* * we retain oversight 
to investigate any of AT&T's practices 
to determine their lawfulness. Thus we 
are in a position to prevent possible 
abuses based upon AT&Ts control of 
these facilities. 

5H. A number of parties also argued 
that AT&T’s vast domestic facilities 
network and dominance in the domestic 
n'.arket is reason to find it dominant in 
the non-IMTS international market. We 
do not agree. It is true that AT&T is 
dominant in the domestic 
i'lecoramunicatloOa market.* 4 However. 
•* s with the entrance facilities AT&T*g 
demesUc lines are subject to full-sculc 
filiation. Further, a wide and growing 
variety of non-ATtkT domestic facility 
'•(•lions for carriers and users exist. In 
' >ct. a number of non 1 MTS service 
providers have their own domestic 


Kor c.-nplf. ATM .Ion not prnvid* tekfc 
. " •» mm 119 nlfn.nl non-IMTS In 

,,rT11 * minutes and revenues 
"S'*. Tri-.Optik. tapna note l*L Carriers will 
ot* lo obtain Section lU authority in order ro 
^.rrUrt*e cap, im> In thru* pnv*|t* sysiem* 

I nlfpnee facilities urr those fsctfMle* whn.ii 
©Qnnt-ti cabfrhatidf or earth stations lo .» currier* 

*’*' ? Some entrance f«< tlltw * «re jorntly 

nA tty lH«r carriers- 

v< *sFcc:jdr ^ 


networks. 45 Thus, we do not find that 
AT&Ts domestic facilities network is 
cause to find it dominant in its provision 
of non-IMTS services, 

60. Disparity of resources and cross- 
subsidization. A number of parties 
raised the issue of AT&Ts greater 
resources as a source of its dominance 
in the non-IMTS market. It is not 
apparent, nor is it even intuitive, that 
AT&Ts resources alone justify a Finding 
of dominance. First. AT&T would have 
to make a corporate decision tc devote 
its resources to the non-IMIS market. 
Given the relative size of that potential 
market and its relative unimportance to 
AT&Ts total corporate operations, such 
a decision is not necessarily predictable. 
Second, if AT&T attempted to lower its 
prices below marginal cost to drive out 
compctitiors, it would face a difficult 
task in that it would be trying to drive 
out several established companies with 
substantial market shares. It is not likely 
that AT&T would expend its resources 
in such a mammer. Also, even if AT&T 
were able to drive other carriers out of 
the market, it would quickly encounter 
new entry when it attempted to raise 
prices to reap monopoly profits. Thus, it 
would serve no purpose for AT&T to 
lose money for some period of time with 
the expectation of making the losses up 
in the future. 45 

61. W r hile we cannot conclude that the 
above issues warrant a conclusion that 
AT&T is dominant in the provision of 
non-IMTS services, we do recognize that 
AT&T holds a unique position in the 
provision of international services. We 
further recognize that the provision of 
dominant and non-dominant services 
within the same corporation raises 
potential difficulties. 57 Thus, while we 
find AT&T non-dominant for non-IMTS 
services, we will require it to file an 
accounting and cost allocation plan 
prior to our actually streamlining the 
regulation of its non-dominant activities. 

1 his parallels the requirement we 
recently set forth in our order allowing 
AT&T to eliminate the separate 


M A TAT IB a major lessor of facilities used 

by other non-IMTS providar*. wr note that many of 
these pnovuW* have constructed their own 
networks or leas* fadHtie# from entities other lh.m 
ATaT. 

* Whitr it might hr possible foe ATAT to ratal 
prx ea to a level above the competitive level but 
below rhe monopoly level and earn excess profit* 
without encouraging entry in the long run. we .lo no! 
believe A TAT would attempt w» h a strategy In an 
extremely competitive end dyuamk market In 
addition, we will continue to riotely monitor the 
market and will take remedial action if abuses 
occur. 

11 Till It in contract lo Comsat, where a separate 
subsidiary tincture is in effect. m/ro. 
paragraphs &MM> Setfoha Communication* 
Satellite Corps.. Mimeo No 707A. released 
September 13. isas. 


subsidiary for Customer Premises 
Equipment. 45 There we stated, "we 
recognize the utility of accounting lo 
guard against cross-subsidization by 
carriers that are providing both 
regulated and unregulated services and 
products.” 45 We do not believe that it is 
necessary to impose structural 
separation to prevent harm to other non- 
IMTS service prov iders because of the 
vigorous and established competition in 
the non-IMTS market. 50 

62. This accounting and cost 
allocation plan should be designed to 
segregate and identify separately the 
costs and revenues attributed to AT&Ts 
IMTS as opposed to its non-IMTS. We 
are especially interested in the 
allocation of joint and common costs 
between IMTS and non-IMTS activities. 
AT&T should provide us with a list of all 
joint and common cost categories that 
are used to provide IMTS and non-IMTS 
and the allocation methodology to be 
employed to assign these costs. We are 
also concerned that AT&T allocate 
circuits in old. high cost cables and new, 
lower cost cables fairly. Similarly, we 
are concerned that excess cable 
capacity held by AT&T for only future 
use not be allocated entirely to IMTS 
but that there be a reasonable division 
of costs for these circuits between IMTS 
and non IMTS. 51 


11 Furnishing of Customer Premises Equipment 
and Knh.i H.vd Service* by American Telephone A 
Telegraph Company. KCC 6 >-SOi released 
September JO 1963 (CPF. Deration|. 

M Id at n. 105. Sr# aha Procedures for 
Implementing the Detsriffing of Cutiomor Premises 
Equipment and Enhanced Service# (Second 
Computer Inquiry); ami Amendment of the 
Commission's Rules lo Provide for Nenreguhn-d 
Activities of Telephone Carriers (Fifth Report and 
Order). 49 FR 4fc378 (November 1364). 

♦°CPK Decision, supra. Paragraph 36, "Had 
competition m (the CPKj market* been more firmly 
established. the benefits we perceived in structural 
separation would certainly have been smaller. In 
examining the current state of competition in the 
CPF market, w* conclude, contrary to the assertions 
of some paiiu^. that competition is vigorous .md 
strong In light of this robustly competitive 
marketpalce. our previous concerns that ATAT 
would be able to displace competition and 
reestablish a dominant position in CPE have been 
greatly reduced.** 

11 The Common Carrier Bureau will conduct an 
initial rev»«*w of Ihe plan, prior lo implementing 
stream lined regulation for AT&T• non-dominant 
activities If the Bureau determines (hat the plan 
meets the concerns expressed above If the Bureau 
determines that the plan meets the concerns 
expressed above, it may allow streamlined 
regulation to lake effect Subsequently, a detailed 
review will be coodut ted with an opportunity for 
tntff+ttcd parties to comment This Is consistent 
with the procedures adop«ed in Ihe CPF proceeding 
See CPS Decision at n JO? 
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3. Comsat 

63, Due to Comsat’s unique mix of 
service offerings it is useful to discuss 
Comsat separately from the other 
service providers in the international 
market. Basically. Comsat provides five 
distinct jurisdictional services: space 
segment services, multipurpose earth 
station services, television service. IBS 
und end-to-end services. Space segment 
services are provided through the Space 
Communications Division while the 
other four services are provided through 
the competitive subsidiary. Comsat 
Services Division. Inc.* * 2 We will discuss 
each of these offerings. 

a Space Segment 

64. Comsat is currently the only 
provider of INTELSAT space segment 
capacity. We tentatively concluded in 
the NPRM that Comsat is dominant in 
the provision of the service. No party, 
including Comsat, objected to this 
finding. 

63. We recognize that satellite 
capacity is generally fungible with 
submarine cable capacity for most uses 
and routes. Nonetheless, it is preferred 
fur somoeaice offerings and 
geographical routes* 3 and due to farturs 
suc h restoration and diversity most 
carriers and administrations prefer to 
use a mix of cable and satellite 
facilities,* 4 Therefore, for the purposes 
of this initial deregulatory effort, we will 
limit our analysis by making the 
conservative assumption that the space 
segment is a relevant sub-market. Thus, 
Comsat is dominant for the provision of 
this service. 

h. Multi-purpose Earth Stations 

66. In the NPRM we tentatively 
conc luded that Comsat is dominant in 
its provision of multi purpose earth 
station services. We affirm that finding 
here. Comsat is currently the fifty 
percent owner and operator of the seven 
multi-purpose earth stations currently 
operating in the continental U.S., Hawaii 
and Guam. These are the only earth 
stations of this type currently in service. 
It is from these earth stations that 


91 While not >el actually providing end to etui 
writ** Comsat wm authorized to do no *n 
\tifftv*irrd CVr It amt ha* slated It* Intention to 
«*nter Ihiv market l! appear* that Coma.*t 
In tent* Portal Communications. tnr. wilt be the 
entity providing ihr bulk of the non tVTKlSAT and 
non* INMARSAT service* 

• a Until fd»cr oplir. cable* air introduced 
vatrBitrs are the onlv coat effective means of 
lr.»i>mi**mn for digital imxei a* writ o 
television M’rvKi* Further. satellite* would appear 
tr> be lb* cott effective medium for (bin |tow 
detsity| tr.dlu. path*. 

Wr «*so (kola that our Ucduy loading 
g i.di ltccs goar autre Comw! a definite market 
• t .irf »t IMTS traffic. See n. 27. *o/ho 
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carriers generally connect with 
INTELSAT satellites to obtain 
international satellite service. While it is 
possible, since our Earth Station 
Ownership decision, for other entities to 
construct new multipurpose earth 
stations, this does not appear to be the 
direction that the market is taking.** 
Thus, we find that multi-purpose earth 
station services have no easily 
substitutable services, that this service 
is a distinct product market, and that 
Comsat is presently dominant in the 
provision of this service. 

c. Television Service 

67. In the NPRM we tentatively 
concluded that Coinsat is non-dominant 
in the provision of television service. 
After reviewing the pleadings pertaining 
to this issue we now believe that 
Comsat is dominant In its provision of 
this service.** Comsat is presently the 
only provider of television service and 
has the market power to charge 
monopoly prices for this service. Thus, it 
is reasonable to classify Comsat as 
dominant for this service. We do 
recognize, however, that the market for 
the provision of television service 
appears to be on the verge of expansion. 
A number of carriers have been recently 
authorized to construct TV-only earth 
stations.* 7 Further, as fiber optic 
submarine cables with the capacity to 
carry television signals are introduced, 
users desiring television service will 
have a wider variety of service options 
available.** Thus, we expect vigorous 
competition to develop in this market in 
the not too distant future. Still, until 
these plans for alternative sources of 
television service materalize, we must 
retain full regulatory ov ersight to 
prevent Comsat from exploiting its 
current position as the only provider of 
television service. For this reason, it is 
necessary to classify Comsat as 
dominant in the provision of this 
service. 


M Under the Cum**! and AT&T Memorandum of 
Understanding signed lone 3.1M& Comsat will sell 
Its interest ui Ihe multipurpose earth stations lo 
AT&T by year-end ISS" When lb© sale l» 
completed Comm I would no longer t* dominant In 
thr provision of this service. We would except, 
however, that AT&T would then be dominant in its 
provision of multi-purpose earth station srrvtces 
unless competition for the provision ol this service 
develops. We will make a determination on this 
issue when considering the transfer application. 

• 4 See Comments of SIN and joint comments ol 
ABC NBC and CBS 

■ t VVi* have also authorized a number ol IBS/TV 
earth stations. Most of these, however, are being 
built so as lo only receive IDS 

41 Fiber optic submarine cables are eurrenlK 
being planned for the Pacific Ocean. AUanfic Ocean 
and the Carlbt*nn. 


d- IBS and End-lo-End Services 

66. We affirm our tentative conclusion 
that Comsat is non-dominant in its 
provision uf IBS and end-to-end 
services. We find the arguments raised 
by those parties opposing this finding In 
be unconvincing. The mere fact that a 
service is in its developmental stages is 
not sufficienl reason, by itself, to find 
that one carrier is dominant.** In any 
event. IBS is clearly substitutable with 
other non-lMTS private line data 
services so that there is no reason to 
treat any IBS service prov ufer 
differently. Comsat has no special 
advantage over other carriers in the 
provision of this non*IMTS service that 
would justify a finding of dominance. 70 
We also find no merit in a number of 
parties* arguments that the lAimsat 
name and its PTT relations give it an 
unfair advantage over its competitors. 
Muny of the other non-IMI'S service 
providers are well-established in the 
marketplace and have well established 
PTT relations. 

69. Most of those parties opposed to 
our finding Comsat non-dominant for its 
competitive service offerings expressed 
concern over Comsat’s ability to engage 
in anticompetitive behavior due to the 
fact that it also engages in activities in 
whic h It possesses market power, 
especially its monopoly provision of 
space segment. We believe, however, 
that sufficient structural and 
administrative safeguards are currently 
in place to minimize any dangers that 
might surface from the streamlining of 
Comsat's competitive activities. These 
safeguards include the structural 
separation of Comsafs competitive and 
non-competitive jurisdictional activitiei* 
as well as extensive financial reporting 
requirements. 71 


•* See. American Satellite Carp.. U FCC 2d 1.2 
( 1975 ). 

™Foi example. IRI wii lh* first earner 
authorized to provide IBS service and lb« first 
carrier lo remstnret an PBS earth station. 

The structural separation of Combat activities 
hus developed in a now o! Comm Is won order* ami 

ha* minimized the possibility of cross-subsidization 

from Comsat's dominant to its non dominant 
activities. Further order* provide for separate 
accounting treatment for monopoly and comprfiiK* 
services and assure arms-leugth dealing* between 
the compel it* v e and space segment divlsloos- 
Commun Indians Satellite Corp,. Mlmeo No. TfttJ*. 
released September 13.1RW Channel in the 
Corporate Structure and Operations of Ihr 
Communication Satellite Corporation. 90 FCC 2c 
11 M> |1«*C) (First Structure Order) rtcoru. OT FCC .'d 
701119101 (First Structure Recon. j. Second 
Memorandum Opinion and Order. 07 FCC 2d l*. 1 * 
(1964) (Second Structure Order). recon 9R FCC ~d 
I (HO (ISM) (Second structure Kn on): Report and 
Order FCC M-1*5 SO FR IKTIH (April 10. W'd 
(Final Structure Order) 










70. We do not believe Ihnl the Comsat 
subsidiary offering competitive services 
has imy substantial advantage over any 
nfher carrier offering the same or similar 
services. Comsat International must 
l ike space segment from Comsat 
( irsuaol to the same tariff under which 
( thor carriers take space segment, 
further, contrary* to the arguments 
raised by some commenters, Comsat 
International has no advantage over 
niher carriers merely because Comsat is 
the U.S. representative to INTELSAT, 
t oni8at must treat Comsat Internationa) 
us it does any other carrier with respect 
!n information received from INTELSAT. 
I his, any information from INTELSAT 
^adoble to Comsat International is 
available at the same time to all other 
carriers. To the extent that some benefit 
may flow to the subsidiary because of 
its association with the parent 
c orporation, we do not believe that any 
*n<-h indirect benefit warrants 
«i issifving the subsidiary* as dominant 
fnMBSand other end-to-end services. 

1. finally, the Commission requires 
Comsat to submit monthly and yearly 
financial statements as well as a 
consolidated capitalization plan. In 
these filings Comsat must not only 
jcubmi! information by subsidiary but it 
uiso must treat the various non- 
jorisdictionnl activities in Comsat 
International separately. 72 Thus, the 
Commission will be in a position to 
detect any attempts on the part of 
Comsat at cross subsidization or other 
anticompetitive behavior. 13 We 
therefore find Comsat non dominant in 
the* provision of competitive non-IMTS 
service* (IBS and end-to-end services). 

L Foreign Owned Carriers 

72. In the NPRM we proposed 
tt.iintuining full regulation for all foreign 
mvned carriers providing international 
service. 74 That is. all foreign owned 


TJnti, Comsat International turn separate |in<» 
7" «tt to report* ft* mufti purpose earth 
fit IBS and INTEL SAT jurisdictional 
' • '*»«* We recognize that televismii semi*, 
n u L find to be «« dominant service offering. is 
7' broken out in Commit** rrports 

Hl we expect that data from trlrtsian* 

*7 VHe * hr reported under the category of 
purpose toxih tution u-mcvn A* both nr* 
‘anl activities there ia ihi d-mcit of ertar 
^ dtniim, 

V number of parties rited past Commission 
mrttla ensuring our inttltriued oversight of 
4HrStit acttvttje*. We Intend to continue »mr 
| 11 of Cuoiuti monopoly and dom inant 
‘‘ ‘ 1 " '**• Ilowrvcr, ■Irenmtimal regulation will 

wvlce* provided by Comsat which 
4 ' r,,Ferr ^ t« « competitive environment. 

‘ Wt proposed »n the Xf'HAt to define foretgn 
,frw?fm ** « n > entity that would br unable 
r*>id a fetation license under Section 310 uf the 
“n muntr uiionfe Act TV Section TlOgoiilclinm 
i * vm M veral ownership and nationality 
r WOid confusion. we wiU adopt here » 


carriers w ould be dominant for all 
services lo all foreign points. We 
continue to have concerns about 
reciprocity (market entry) as well as 
market distortions (unequal 
interconnection and discrimination) that 
may occur due lo foreign owned carriers 
operating in concert with their parent 
organization. Therefore, as a threshold 
matter, all foreign owned carriers will 
be considered dominant. The most 
efficient way to encourage the granting 
of operating agreements and to 
discourage market distortions is to 
classify all foreign owned carriers as 
dominant. This classification, coupled 
with the monitoring of the operating 
practices of foreign owned carriers and 
the direct conditioning of specific 
section 214 authorizations on the 
granting of operating Agreements and on 
the filing of specific traffic and revenue 
data should assure that our policy goals 
are met. 76 

73. We believe that it is in the public 
interest to closely monitor foreign 
owned carriers' operating arrangements 
and tariffs to ensure that markets are 
not manipulated in such a way that 
harms U.S. based carriers, U.S. interests 
and U.S. users. Thus, we will condition 
Section 214 authorizations granted to 
foreign owned carriers to require these 
entities to submit quarterly country-by- 
country revenue and traffic reports for 
all the countries which they provide 
service. This will allow us to monitor 
transiting, refiling and return flow traffic 
patterns. 76 Further, we remain 


simple* Mint we believe « more useful ownership 
lefel to detonate if a earner tt foreign owned for the 
purpose* of implementing interna’tonal competitive 
carrier politic*. Because of the importance wc place 
on reciprocity and fairness, a U.S. carrier which ts 
over 1.7V directly or indirectly foreign ow ned by a 
foreign trlecommusucattom entity or on w hose 
board of director* an employee, agent or 
representative of a foretgn telecommunications 
entity nits *ha !1 be considered to be foreign owned 
for the purpose* of implementing international 
competitive carrier polities. We certainly recognize 
that some large investment* may be passive and m 
those instance*, or for other good public policy 
rrasan*. waiver* may be grunted. Wr may 
implement thi* waiver policy under onr public 
Interest standard on a carrier- by -currier o» count ry- 
by-country basis In addition, we recognize that 
•omc debt holdings or small equity investment* may 
not be passive and. thus, warrant the imposition of 
dominant carrier status cvrn if the foreign 
ownership requirements are not met. On our own 
notion or through the Tilings of interested parties we 
may determine that full regulatory oversight best 
serves tha public interest and ts consistent with our 
policy to obtain reciprocity and fairness. 

** TUX argues that it should be considered non- 
duftiinnnt to the United Kingdom We are not 
equipped, however, to consider the domestic 
market* of foreign countries Thus, we find it 
sufficient here that TUX s parent is based in the 
United Kingdom and operates a earner (Mercury) in 
the UX Wc therefore find TUX lo be dormnanL 
f • Foreign owned earners would Hie data on ad 
UX outbound traffic carried, indicating all 


concerned about the opening of foretgn 
markets to U.S. carriers. Thus, we will 
also consider, or a case-by-case basis, 
attaching conditions on Section 214 
certificates filed by foreign owned 
carriers relating to reciprocal entry by 
additional U.S. carriers. Under these 
requirements we could, for example, 
condition an authorization granted to a 
foreign owned tarrier to provide service 
between the U.S. and the jurisdiction of 
its parent or some other jurisdiction 
within its parent’s control on the 
granting of operating agreements to 
additional U.S. carriers for a particular 
service and traffic path. 

£ Implementation of International 
Competitive Carrier 

74. In the NPRM we proposed 
streamlining certain tariff and facilities 
licensing regulations for non-dominant 
international carriers. With the 
exception of a few adjustments we 
adopt the proposals as contained in the 
NPRM. 

75. A number of parties argued that 
we should move directly to forbearance 
for non-dominant carriers based upon 
our domestic experiences with 
Competitive Carrier. We still believe, 
however, that streamlining is a better 
first step in this dynamic and changing 
market. As we gain experience with 
streamlined regulation and as the new 
international market structure evolves 
further, we will be in a better position to 
evaluate additional streamlining and 
forbearance options. 

1. Tariff Requirements 

76. In the NPRM we tentatively 
proposed to subject the tariffs of non¬ 
dominant carriers to the streamlined 
rules developed in the domestic 
Competitive Comer proceedings. 
Specifically, we proposed that tariffs 
filed by carriers for services for which 
they have been found to be non¬ 
dominant are presumptively lawful. 
Further, only fourteen days advance 
notice would be required before tariffs 
for non-dominant services take effect 
and $61.36 economic and cost support 
data would not be required to support 
these tariffs. Finally, we proposed that 
the standard of review to suspend tariffs 
for non-dominant services, as in the 
domestic market, would be whether the 


terminating points as well as data on all U S. 
inbound traffic, indicating all originating points The 
Section 214 authorization would also br conditioned 
on the foreign owned earners filing any ancillary 
operating agreements entered into by themselves or 
their parents/affiliates that affect traffic and 
revenue flows to or from the United Stales. These 
quarterly report* would be Wed within 90 days from 
the end of the calendar quarter. 
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injury to competition which would result 
if the tariff were allowed to take effect 
is greater than the harm to the public 
from not allowing the tariff to take 
effect. The burden of proof will be on 
the party asking that the tariff not be 
allowed to take effect. 

77. No party had any objections to our 
proposals for streamlining the tariffs of 
non-dominant carriers. Thus, we adopt 
the streamlined tariff requirements os 
contained in the Notice. TRT argued 
that we should impose a requirement on 
Western Union to certify that it is in 
compliance with the RCCA. Wc do not 
believe this to be necessary. However, 
we do caution all carriers to which the 
RCCA applies, that this proceeding does 
not in any way change their 
interconnection and tariffing 
responsibilities under that Act 

2. Facilities Licensing Requirements 

78. In the NPRM we proposed 
streamlining the facilities licensing 
requirements for non-dominant carriers. 
Specifically, we proposed that once a 
non-dominant carrier obtained initial 

§ 63.01 certification to provide service to 
a specific country that carrier would not 
be required to file further applications to 
add circuits or change facililies to 
provide services within that same 
product market to serve that country. 
Rather, a non-dominant carrier would 
merely file notification of the added 
circuitry on a country-by-country basis. 
We adopt this proposal here. 77 

79. The streamlining of the section 214 
facility authorization process will not 
adversely affect our oversight, 
monitoring or facilities planning 
responsibilities. In fact, we now grant a 
variety of blanket certifications. 
International carriers provide a wide 
range of detailed information that 
enables us to carry out our 
responsibilities efficiently and 
effectively. This includes circuit status 
reports, activation/usage plans. $ 43. 61 
data (e.g.. revenues, messages and 
minutes) and S 43.52 documents (e.g., 
contracts and operating agreements). 
Additionally. International earners and 
the Commission continue to participate 
in the facilities planning process. 

80. Thus, U.S. carriers not found to be 
dominant for the provision of a specific 
product will be required only to file an 
initial application under 5 63.01 in order 
to provide such a product to an 
additional geographic market or to 


"thn* ml .innu.il filing* will b* flted on j 
cofuotidalrd b*«i* on February 1 (covering facilities 
<n*r which service wa» initiated during lb* 
preceding |uly 1 to December 11 period) and August 
1 (covering facililiet over which service was 
initiated during the preceding January 1 to |une W 
period) of each year, 


initially provide 9 uch a product to an 
overseas market. Separate § 63.01 
applications will be required to initiate 
IMTS, non-IMTS. television, space 
segment or multi-purpose earth station 
services. In the application for 
certification to initiate service to a given 
country a carrier should include 
adequate information for us to make a 
finding as to the issue of non¬ 
dominance. After obtaining certification 
to provide a service to a particular 
geographic market as a non-dominant 
carrier, the carrier will then only be 
required to report circuit additions on a 
semi-annual basis. In order to facilitate 
our monitoring of the international 
markets when reporting circuit 
additions, carriers should note the 
specific services for which the circuits 
are being used (e.g,. IMTS, telex, IDS. 
private line, etc.) as well as the country 
served. 7 * 

81. Due to the size and scope of the 
facilities, even non-dominant carriers 
will be required to file applications to 
participate in the construction of all 
major facility projects such as 
transoceanic submarine cables. Further, 
non-dominant international carriers will 
also be required to file applications to 
acquire capacity from any future private 
cable or satellite sources. 

Authorizations on these projects are 
necessary for our long-range facilities 
planning responsibility as well as to 
assure the compliance with any 
conditions placed on private systems. 7 * 

82. Two user associations, ADAPSO 
und ICA. commented at some length on 
requirements to discontinue service. 
Implicit in the NPRM was a notice 
requirement of fourteen days to 
discontinue service, the same as the 
domestic requirement. According to 
these parties the process of finding 
substitute international private line 
service can take three months or more 
due to the need to co-ordinate service 
between a PIT, a U.S. international 
carrier and a domestic carrier. Thus, 
ADAPSO proposed a 120 day notice 
requirement to discontinue service. No 
carrier objected to this proposal. 

83. We recognize that differences 
between the international and domestic 


*• A! Ihp pmwnl tlror ihr monthly cin.ull iiatui 
report* of loww oirrirr* arr treated a* confidential 
for ftovnra! month* Since we believe that circuit 
addition* »bould be poblk a* they are far domtfttc 
non dominant carrier*, non-dominant international 
carrier* arr required to Hie their fcmh.inmi.tl circuit 
addition data teptraidy from their monthly circuit 
ttetus report*. Al*o, any carriers not currently filing 
monthly circuit statu* ivport* will also be required 
to file the Mmw-annual circuit addition Information. 

"Thtt is consistent wiih our recent policy 
statement* concerning private *ubmahne cablet 
ami separate satellite *y«tefn*. See. TPt-Optik, 
Scparv:r System*, supra, at paragraph 127. 


markets exist. Due to this fact, 
regulations must be tailored to fit the 
specific market circumstances. It is 
important that users are assured that 
they will not encounter service 
interruptions. Thus, we will require non¬ 
dominant carriers to give 120 days 
notice prior to discontinuing service. 

III. Conclusion 

84. Our experience with Competitive 
Corner in the domestic market has 
shown that we can successfully 
eliminate unnecessary and burdensome 
regulations, benefitting both carriers anil 
users. Given the dynamic growth in the 
international telecommunications 
market, it is now proper to increasingly 
rely on market forces and to streamline 
the regulations for non-dominant 
carriers. This will allow carriers to 
operate more efficiently and will allow 
them to better respond to customers 
needs. 

85. Our analysis leads us to conclude 
that international telecommunications 
are properly divided into IMTS and non- 
IMTS product markets. Exceptions to 
this general market division arc 
INTELSAT space segment, multi¬ 
purpose earth station services and 
television services which each 
constitute separate markets. Further, we 
conclude that each country represents a 
separate geographic market. Based upon 
these market definitions we conclude 
that only AT&T and the primary service 
providers of IMTS for noncontiguous 
domestic points ore dominant for the 
provision of IMTS service. We further 
conclude that no carrier presently 
providing non-IMTS service is dominant, 
The only exception to these general 
findings are foreign owned carriers who 
are dominant for all services to 
countries where they, their parent or 
some affiliate operate or have a 
franchise. Wc find Comsat to be 
dominant in the provision of INTELSA ' 
space segment, television service and 
multi-purpose earth station services ami 
non-dominant in the provision of IBS 
and other end-to-end services. 

IV. Ordering Clauses 

86. Accordingly it is ordered pursuant 
to sections 4(i), 4(j), 201-205. 218, 220 
403 and 404 of the Communications A-1 
of 1934, 47 U S.C. 154(i). 154(f). 201-203 
218. 220. 403. and 404, the policies, rules, 
and requirements set forth herein are 
adopted. 

87. It is further ordered that the 
motion for leave to file late comments 
filed by TRT Telecommunications 
Corporation is granted. 

88. It is further ordered that the 
motion for leave to file late reply 
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ramilitnlfc filed by International Relay. 
Im tsgrnnU'd. 

H9. It is further ordered that the 
additional pleadings filed bjTThc 
I iawsiiian Telephone Company ure 

accepted. 

•to. It is further ordered that the 
American Telephone and Telegraph 
< ornpany. if it desires to provide non- 
IM I S services on a streamlined basis, 
chilli file a cost allocation and 
uccounfing plan as set forth herein. 

9b It is further ordered that § #3.09 of 
the rules, as set forth in Appendix A is 
adopted* 

92. It is further ordered that those 
turner* identified herein as providing 
non dominant international services. 

apply the streamlined regulations 
identified herein to such services thirty 
•toys nfter publication of this order in 
tHf federal Register. 

93* It is further ordered that 
applications on file after the time period 
i eified in the preceding paragraph 
v\hich under these rules would not have 
is' tic filed muy be dismissed bv the 
Muff. 

l, *f It is further ordered that CC 
I)' i ket No 65-107 remain open for 
aidttional proceedings upon further 
“ r der of the Commission. 

^5. It is further ordered that lire staff is 
delegated authority to prescribe a 
reporting format for foreign owned 
t rimers if such action appears 
n< iicssftiy. 

W. It further ordered that the 
Secretary of the Commission shall cause 
the Report and Order to be published in 
Hi* f ederal Register and shall mail a 
a *PV of this decision to the Chief for 
Advocacy of the Small Business 
Administration. 

federal Commitment tints Commission. 

Wifi urn J. Tricarico. 

*Vx ^‘!nry m 

Appendix A 

PART 63—1 AMENDED | 

Section 63 09 is added to 47 CFR Port 
63 read as follows: 

• 63.09 Special procedures for non- 
com inant international services. 

{ M Any parly that would be a non* 
^'►riiinanl international communications 
ice provider must file an application 
pursuant to $ 63,01 for certification to 
witiato that service to any geographic 
m ‘^rkel or to construct, acquire or 
operate lines in any new major common 
^rrier facility project or to acquire or 
operate any facility offering capacity on 

* nnn common carrier basis. 

. 1 b ! Any party certified to provide non- 
‘ n minanl international communications 
services to a particular geographic 


market shall report circuit additions on 
a semi-annual basis. Circuit additions 
should indicate the specific services 
provided [e.g. LMTS or telex) and the 
country served. These reports shall be 
filed on a consolidated basis on 
February 1 (covering facilities over 
which service was initiated during the 
preceding July 1 to December 31 period) 
and August 1 (covering facilities over 
which service was initiated during the 
preceding January 1 to June 30 period) of 
each year. 

(c) Any parly certified to provide non¬ 
dominant international communications 
services to a particular geographic 
market is required to give 120 days 
notice prior to discontinuing service to 
that geographic market. 

|FR Doc. 85-27874 Filed 11-21-85; 8:45 urn) 

GIL UNO COOC §712-01-11 


47 CFR Part 68 

ICC Docket No 81-216; RM-2845; RM-3195; 
RM-3206; RM-3227; RM-3283; RM-3316; 
RM-3329; RM-3348; RM-3501; RM-3526; 
RM-3530; RM-4054, RM-4087; FCC 85-564) 

Connection of Telephone Equipment, 
Systems and Protective Apparatus to 
the Telephone Network 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: The Commission has granted 
in part and denied in part petitions for 
reconsideration of Amendment of Part 
68 of the Commission's Rules 
Concerning Connection of Equipment, 
Systems and Protective Apparatus to 
the Telephone Network (Second Report 
and Order). CC Docket 81-216, 49 FR 
48714 (December 14.1984) filed by 
A TAT Information Systems. Inc. and 
Verilink Corporation. In The Second 
Report and Order the Commission 
adopted technical Part 08 standards for 
FCC registration and interconnection to 
the telephone network of customer- 
provided terminal equipment used in 
conjunction with digital transmission 
services. Specifically, the Commission 
has adopted a new 5 68.226. to permit 
FCC registration of digital systems 
components, modified S 68.218(b)(6). to 
permit disconnection of terminal 
equipment from subrate digital services 
without prior notification to the 
telephone company, and modified 
§§ 68.3(bb). 68.3(ct). Figure 68.3(j) and 
5 68.30H(h)(5)(i). to more dearly specify 
the location of the network interface. 

The Commission denied requests to 
adopt Part 68 limitations for allocation 
of cable loss between the customer and 
the telephone company, to impose 


standards for bipolar violations, and to 
express longitudinal balance limitations 
in terms of longitudinal voltages. The 
Commission also declined to require 
that network channel terminating 
equipment contain loopback testing 
capability as a condition of registration. 
EFFECTIVE date: January 2.1986. 

addresses: Federal Communications 
Commission. Washington. DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

Patrick Donovan. Federal 
Communications Commission. 
Washington. DC 20554 (202) 634-1832. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 68 

Administrative practice and 
procedures. Communications common 
cancers. Communications equipment. 
Reporting and recordkeeping 
requirements. Telephone. 

Memorandum Opinion and Order 

In the Matter of Petitions Seeking 
Amendment of Pur! 68 of the Commission** 
Rules Concerning Connection of Telephone 
Equipment. Systems and Protective 
Apparatus to the Telephone Network and 
Notice of Inquiry into Standards for Inclusion 
of One and Two-Line Business and 
Residential Serv ice in Part 66 of the 
Commission s Rules; CC Docket No. 81-216, 
RM-2845. RM-3195. RM-3206 RM-3227. RM- 
3283. RM-3316. RM-3329. RM-334& RM-3501. 
RM-3528. RM-3530. R.M-1054. and RM-4087 
Adopted October 15.1985. 

Released October 25,1985. 

By the Commission; Commissioner Quello 
concurring in the result. 

1. Before the Commission are requests 
for clarification and/or reconsideration 
filed by AT&T Information Systems. Inc. 
(ATT-IS) and Verilink Corporation 
(Verilink) of Amendment of Part 68 of 
the Commission's Rules Concerning 
Connection of Equipment , Systems and 
Protective Apparatus to the Telephone 
Network (Second Rept>rt and Order). CC 
Docket No. 81-216, 49 FR 48714 
(December 14.1984). Responsive 
pleadings have been filed by the 
Independent Date Communications 
Manufacturers Association (1DCMA). 
several Bell System Operating 
Companies fBOCs). 1 and CTF. Serv ice 


'The Bell Idrphuoe Company of IVmmtvama. 
The Chesapeake <md Potomac 1 cfephone 
Companies; THe Diamond Stale Telephone 
Companies: Illinois Bell Telephone Company: 
Indiana Ml Telephone Company. Incorporated: 
Michigan BcU Telephone Company: Nevada Bell. 
New England Telephone arvd Telegraph Company 
New Jersey Bell Telephone Company; New York 
Telephone Company The Ohio Dell Telephone 
Company: Pacific Bell South OrrPnt Bril Teh-phonr 
Company. Soinhem Ik II Telephone and Telegraph 
Company: Southwestern Bell Telephone Corn puny 
and Wisconsin Bell. Inr. 
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Corporation (GTE)- For the reasons 
stated below, we grant in part the 
requests for reconsideration and 
clarification. 

Background 

2. In Amendment of Part 68 of the 
Commission's Rules Concerning 
Connection of Equipment. Systems and 
Protective Ap/Ktratus to the Telephone 
Network INoth » of Proposed 
Rulemaking). "Interconnection Order**. 
CC Docket No. Bl-216.94 F.C.C.2d 5 
(1983). stay denied. Order. Mimoo No. 
1503 (Common Carrier Bureau), released 
December 23.1983, recon . denied. FCC 
84-145. released April 27.1984, the 
Commission determined that telephone 
common carriers had failed to justify 
restrictive tariff provisions prohibiting 
customers from providing their own 
terminal equipment employed in 
conjunction with carrier provided digital 
transmission service, 1 and that this 
equipment would be considered 
customer premises equipment (CPE) 
under Computer II. J (Terminal 
equipment used in conjunction with 
digital services is gencrically referred to 
as network channel terminating 
equipment (NCTE).) This decision also 
gave notice of proposed rulemaking to 
amend Part 08 of the rule s to a dopt 
technical standards for NCTE to ensure 
that NCTE provided by the customer 
would not harm the telephone network. 
In the Second Report ond Order, supra. 
the Commission reviewed the 
responding parties* * comments and 
proposals and adopted amendments to 
Part 68 to create registration standards 
for NCTE- These interconnection 
standards included, inter alia, signal 
power limitations, billing protection 
standards, longitudinal balance 
limitations, hazardous voltage 
limitations, line oscillation protection 
limitations, and associated definitional 
and editorial amendments. In the instant 
petitions, ATT-1S and Verilink request 
reconsideration and/or clarification of 
several aspects of the interconnection 
standards adopted by the Commission. 


r TH* primary digital §orvlr*«i offwvd by 
Irlrptwrv* carrier* are subrate service#, *hkfc 
tvprraU* of 2.4.4 8.98, or 36 thou#ei»d bit* p^r 
vTcrmd (U*j>t), and high capacity service, ul#o 
referred to a# DS-l. which uprMk*# at 1M4 mil.’mn 
bits per ond (Mbps). 

* Amendment of 3 04702 of the Coramkvton'ft 
Rules and Regulation# (Second Computer Inquiry), 
77 f£Cld 5011980) tFinal Decision|. 
nfcomndvruticn. 84 F.C.C 2d 5011900). further 
mcuitsnb'rtttnm. 88 K.C.C 2d 512 (19811 affd and 
fhu/r COA v FCC, 683 F-2d 198 |U C Ur 1982), 
erri UD S. Cl. 2108 (1083). In AfiMmdnwu of 

| 54 702 of the Commission's Rule# and Regulations 
(Third Computer Inquiry )’ CC DocVi’l No &S-229. 
KX 65-397. retr.iscd August 1& t!M& the 
Commission will reexamine the trralmenl of NCTE 
IT* CPF #utyocl to structuml srparotion 


Those concern separate registration of 
NCTE, location of the network interface, 
cable loss notification requirements, 
longitudinal balance requirements, 
loopback testing, lino oscillation 
protection limitations, shorting jacks 
and bipolur violations. VVc will discuss 
ond resolve each of the parties* requests. 

Arguments and Discussion 

3. Location of the Network Interface. 

In the Second Report and Order the 
Commission adopted certain technical 
standards for direct connection of 
customer provided terminal equipment 
to digital services. ATT-IS states that 
some of these Specifications were 
originally submitted by AT&T in its 
petition for rulemaking. RM 4087, in 
which it requested that Part 68 be 
amended to permit direct connection of 
digitul private branch exchanges (PBXs) 
to the telephone network, and that they 
were subsequently employed by the 
BOCs in their proposed interconne ction 
standards for customer provided NCTE. 
However, these interface specifications 
were originally submitted to the 
Commission by AT&T prior to the 
Commission’s decision in its 
Interconnection Order that found 
unlawful carrier tariffs prohibiting 
customer provision of NCTE. According 
to AT&T-IS. these specifications assume 
the interface to be between the customer 
provided terminal equipment (such as 
digital PBXs] and carrier provided 
NCTE, whereas the correct location of 
the interface is between carrier 
transmission facilities and customer 
provided NCTE. Accordingly, AT&T-IS 
proposes modifications to portions of 
5 68.3(bb), 47 CFR 08.3(bb). concerning 
the definition of tie trunk transmission 
interfaces, the through-guin table in 
5 68.300(b)(5)(i). 47 CFR 68.308(b)(5)(i). 
and Figure B8.3(j), concerning the zero 
level decoder test configuration for 
digital channels. It states that these 
changes will specify the network 
interface in a generic manner rather 
than in terms of specific equipment 
initially contemplated in RM 4087. 
1DCMA states that ATT-IS has not 
sufficiently detailed its objections to the 
interface adopted by the Commission. 
While some of the interface 
specifications adopted in the Second 
Report and Order apply only to certain 
types of equipment attached to digital 
services, it may be preferable to retain 
the more specific language of the 
specifications adopted by the 
Commission rather than the more 
general language proposed by ATT-IS, 
according to 1DCMA. The BOCs state 
that the rules as adopted are acceptable, 
but support adoption at the textual 


changes proposed hy ATT-IS as useful 
clarifications. GTE also supports the 
ATT-IS proposal. 

4 . The specifications originally 
provided by AT&T could be given the 
interpretation of applying only to 
interconnection of digital services 
through NCTE. No rationale had been 
provided as to why it would be 
preferable to retain these specifications 
rather than recast them in less 
restrictive terms. Indeed, we think it 
necessary to revise our current 
provisions as suggested by AT&T-IS to 
reflec.t interconnectability at the 
termination of the carrier’s transmission 
facilities. Accordingly, we are revising 
the definition of lie trunk transmission 
interface in § 88.3(bb) and the through 
gain tabic in 5 68.308(b)(5)|i) to 
eliminate reference to PBXs. and Figure 
68.3(j) to show the schematic 
representation of the network interface 
as being at the termination of the 
carrier’s transmission facilities. See 
Appendix. 

5. Separate Rigistration of NCTE. 
ATT-IS claims that the registration 
standards for terminal equipment to br 
connected to digital services are uncle r 
on the registrability of "stand-alone" 
NCTE. It contends that the rules 
adopted by the Commission could lie 
interpreted as requiring that NCTE meet 
every Part 68 technical standard 
adopted by the Commission as a 
prerequisite to registration even when 
the NCTE is intended for use with other 
terminal equipment which 
independently meet some of these 
standards. It argues that the application 
of the technical standards adopted by 
the Commission should be clarified to 
permit, for example registration of NC1E 
that does not meet the encoded analog 
content limitations of 55 68.308fg)(l)(h) 
and (g)(2)(v). 47 CFR 68.302(g)(l)(iv) and 
(g)(2)) v), or the billing protection 
limitations of 5 68.314, 47 CFR 60.314. 
where the NCTE will be employed with 
PBXs that independently meet these 
interconnection requirements. ATT-IS 
requests that the Commission clarify 
registration specifications to permit su» h 
registration. All commenting parties 
agree that the Part 68 specifications 
adopted by the Commission should he 
interpreted as requested by ATT-IS. The 
BOCs state that Part 68 is correctly 
interpreted to require that the device 
being registered meet only the rules 
applicable to the functions actually 
performed by it. 

8. We believe the terminal equipment 
registration program should be 
administered to promote flexibility in 
use of terminal equipment, increase 
customer options, and reduce 
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unnecessary regulatory burdens— 
provided network protection is assured. 
These objectives are currently being 
accomplished by registration of terminal 
equipment partially complying with 
relevant interconnection standards 
where that equipment will be employed 
in conjunction with systems meeting all 
necessary Part 68 standards. The FCC 
registration number assigned to terminal 
equipment intended for use as a 
component of a system contains a coded 
indicating this specialized use. See. eg.. 
Instructions for Completing Form 730, 
pp. 18-19. We will follow this practice 
for stand-alone NCTE intended for 
systems applications. To clarify this 
practice with respect to terminal 
equipment attached to digital services, 
we will additionally include a provision 
in Subpart C, Registration Procedures, 
permitting such registration. See 
5 68.226, Appendix. Consistent with 
current practice, this provision provides 
that the FCC registration number, which, 
under 5 68.300, 47 CFR 68.300. must 
appear on the equipment label, will 
contain a code reflecting the conditions 
of connectability of the NCTE. 

7. Cable Loss. Section 68.308(g)(2)(iii). 

CFR 68.308(g)(2)(iii). requires that 
signal voltages delivered from terminal 
equipment at the network interface to 
l 544 Mbps digital service be limited so 
that pulse amplitudes are adequately 
controlled. These voltage limitations are 
achieved by selecting appropriate output 
pulse options defined in 3 68.308(g)(2). 
as a function of reported telephone 
company cable loss. 4 Cable loss 
generally is known by the carrier at the 
time of facility installation. In its 
petition for reconsideration, ATT-IS 
contends that this provision should be 
amended to require the carrier to notify 
the customer of the cable loss 
sufficiently In advance of the service 
start date to enable the customer to 
engineer the system for maximum 
advantage.* In the alternative ATT-IS 
^quests that Part 68 allocate cable loss 
between the carrier and the customer 
IDCMA contends that the proposed 
changes are unnecessary because 
information on cable loss is already 
provided in a timely fashion, and that 
virtually all NCTE is adjustable to 
accommodate a range of cable losses. 

{ ! F. states that advance notice of cable 
055 vv ould be desirable but that actual 
cable loss cannot be determined until 


r able lots refers to the Alteftuutlan in tiftf)*) 
Unit occurs as a signal is triinvmitted over 
loop. 

Knowledge of cable lots en«dtl?s the «turner 
0 ifttai the output ol his terminal equipment to 
rn * u,r “dequatr sUrng:l. wilhrmf exceeding 
■'»>.*! power limitation*. 


after installation of all the carrier’s line 
repeaters. The BOCs note that an 
industry group. Exchange Carriers 
Standards Association. TlCl.2, Digital 
Interface Working Croup, is currently 
working on achieving a method of 
allocating cable loss between the carrier 
and the customer, and urges that any 
Commission rule change should await 
the deliberations of this group. 

8. As noted by the parties in this 
proceeding, most NCTE is adjustable to 
change signal output levels, obviating 
the necessity for any notification of 
cable loss to the customer prior to 
installation of carrier facilities. Further, 
as GTE has stated, actual cable loss 
cannot be precisely determined until 
after installation (and testing, if 
necessary) of the telephone carrier’s 
regenerator nearest the customer’s 
premises. Thus, notification of cable loss 
prior to installation and engineering of 
the carrier’s facility appears not to be 
practical. Significantly, while the 
Commission recognizes that the earliest 
possible notification would be desirable 
from the customer’s point of view. ATT- 
IS. has not provided any documentation 
that the present specification of cable 
loss by the carrier at the time of 
installation of carrier facilities is 
actually causing any customer 
difficulties. Accordingly, we do not 
believe that it is necessary to modify 

5 68.308(g)(2)(iii) to impose new 
notification requirements on carriers. 6 

9. This is not to say we are opposed in 
principle to the inclusion in Part 68 of a 
method of allocating cable loss between* 
the customer and the carrier. However, 
ATT-IS does not offer a detailed 
proposal of how this allocation could be 
achieved. We are prepared to address 
the matter of specified cable losses 
when a concrete proposal is submitted 
to the Commission, preferably on the 
basis of a consensus achieved by an 
industry working group. 

10. Longitudinal Balance Limitations. 
Section 68.310(1) of the rules, 47 CFR 
68.310(1). sets forth longitudinal balance 
limitations for terminal equipment 
connected to digital services. 

Longitudinal balance limitations control 
the conversion of metallic signals into 
longitudinal signals. Uncontrolled 
conversion can result in interference 
with adjacent channels sharing the same 
transmission path. ATT-IS contends 
that longitudinal balance is a function of 
longitudinal voltage and provides, at 
best, an indirect measure of potential 
interference. It proposes that § 68.310(1) 


• We are ,.ddiitnnu!l> clarifying ft Mi.3dS(g)|2)((ii) 
lo indicate that "installation* refers to installation 
•ind < omplrtion of the earner's facilities. no* 
inifnllatimj ol the customer'* terminal equipment. 


be deleted and replaced with direct 
limitations on longitudinal voltage in 
3 68.308. Signal Power Limitations. At o 
minimum, it states that the present 
5 68.310(1) must be revised because it 
lucks specific requirements for 
determining compliance with 
longitudinal balance limitations in that 
the voltage level for each subrate 
service and 1.544 Mbps is not identified. 
It further claims that the 500 Ohm 
longitudinal impedance level in 
§ 68.310(1) is inconsistent with 
5 68.308(e)(4). 47 CFR 68.308(e)(4). which 
specifies a longitudinal impedance level 
of 90 Ohms for frequencies greater than 
12 kHz. IDCMA states that ATT-IS has 
not demonstrated any error in the 
approach selected by the Commission. It 
states that the rules adopted by the 
Commission are the same as those set 
forth in Bell System Technical Reference 
PUB 62310. Digital Data System Channel 
Interface Specifications, September 
1983. The BOCs state that the ATT-IS 
proposal should only be considered if at 
all in a separate rulemaking and 
industry forum. 

11. ATT-IS’ proposal to employ direct 
measures of longitudinal voltage might 
be a useful approach to protecting 
against the uncontrolled conversion of 
metallic signals into longitudinal signals. 
However, the specific limits it has 
proposed would apply only to subrate 
services ia and above, the voiceband. It 
states that additional tests and studies 
are required to determine the proper 
voltage limits for 1.544 Mbps service, its 
proposal, therefore, is incomplete; 
adopting it at this juncture would entail 
two different methods of achieving 
network protection, depending on the 
service involved. We believe, therefore, 
that it would be preferable to maintain 
the present approach of 5 68.310(1) and 
to consider employing a method based 
on direct measurement of longitudinal 
voltages when a more complete 
proposal is available, preferably based 
on industry consensus. With respect to 
the claim that voltage levels for each 
subrate service and for 1.544 Mbps 
service are not specified, we nole that 
these levels may be directly derived 
from Figure 68.310(j) by well understood 
electrical engineering formulas. 1 
Accordingly, it is not necessary to 
separately specify voltage levels for 
each digital service. Additionally, there 
is no conflict in the impedance levels 
specified in 55 68.310(1) and 68.3Q8(e)|4) 


’Figure b&310(j) it a graph in which one axis Is 
th« tIB level and the other i» the speed of the iligiutl 
channel expressed rn bit* per second The volliijre 
level for any speed digUal channel within the Huge 
of the graph may be derived under the formula 
dll 2Mog Vj/Vi where V. is a reference voltage. 
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as they are not concerned with the same 
subject matter. Accordingly, we will not 
make any modifications to the 
longitudinal balance limitations adopted 
by the Commission. 

12. Disconnection of NOTE from 
Subrate Services. Section 68.218(b)(6). 

47 CFR 68.218(b)(6). states that it is the 
responsibility of the grantee of an 
equipment registration to provide to the 
user instructions that the telephone 
carrier must be nodded prior to the 
disconnection of NCTE from subrate 
and 1.544 Mbps sen ices. ATT-IS states 
that this provision should be amended 
to delete the requirement with respect to 
subrate services as there is no potential 
for network harm that could be 
occasioned by the disconnection of 
NCTE from subrate services. The BOCs 
slate that repeaters are not ordinarily 
used with subrate services. Therefore, 
state the BOCs. the potential harm that 
could be caused by disconnection of 
NCTE from repeatered lines (oscillation) 
does not exist for these services. Other 
commenting parties agree with the ATT- 
IS proposal. Accordingly, we will adopt 
the requested change to § 68.218(b)(6). 

13. Loopback testing . Loopback 
testing is an operational mode of NCTE 
in which the NCTE. in response to a 
control signal from the telephone 
carrier's central office, receives and 
essentially retransmits prearranged 
sequences of digital signals referred to 
as loopback protocols. Equipment in the 
central office compares the signals 
transmitted and received to ascertain if 
'here are any faults in the digital 
transmission path. In the Second Report 
and Order the Commission denied a 
request by telephone carriers that a 
loopback capability be mandated in 
NCTE as a condition of Part 68 
equipment registration. In its request for 
reconsideration. Verilink argues that 
due to the competitive nature of the 
terminal equipment marketplace, some 
manufacturers will not include loopback 
capabilities in NCTE. It suggests that 
unsophisticated users will employ this 
equipment, ultimately leading to 
widespread serv ice problems and 
expensive repair and testing by 
telephone carriers and customers. 
1DCMA states that Verilink has not 
shown any need for reconsideration on 
this point. Virtually all NCTE contains 
loopback capabilities, according to 
IDCMA. and carrier service charges for 
fault detection and isolation will provide 
an incentive for customers to select and 
deploy NCTE with loopback 
capabilities. The BOCs support 
reconsideration on this issue. They state 
that loopback testing provides the most 
economical, effective and reliable 


method of identifying any faults in 
digital transmissions. 

14. In the Second Re/yort and Order. 
para. 16. the Commission discussed the 
contention by the BOCs that loopback 
functions should be required as a 
condition of registration. Loopback 
testing capability was recognized as a 
feature that would enhance system 
reliability and performance; the 
Commission concluded that competitive 
pressure—not a Commission rule— 
should be relied on to provide this 
feature. The statement by some of the 
parties that virtually all NCTE does, in 
fact, have this feature supports the 
Commission's conclusion. Moreover, the 
obvious benefits of loopback testing and 
the expense of the alternative carrier 
service charges lead to the conclusion 
that government regulation will be 
unnecessary to prevent the dangers 
complained of—customers will demand 
these features in any event. Verilink has 
not provided any new' information or 
different arguments than have already 
been considered by the Commission. 
Interconnection Order. 94 F.C.C.2d at 2a 
Accordingly, reconsideration is not 
warranted on this point. 

15. Line Oscillation Protection 
Limitations. High capacity digital 
services employ signal regenerators at 
regular intervals in the transmission line 
to preserve waveshape and maintain 
adequate signal strength. Insufficient 
signal presence can cause oscillation in 
regenerators and. therefore* interference 
to other customers sharing the same 
transmission cable. To protect against 
this possible network harm, the Second 
Report and Order adopted line 
oscillation protection limitations which 
provide that terminal equipment 
connected to 1.544 Mbps digital service 
shall contain components which either 
(1) Assure that the outgoing signat meets 
a specified minimum pulse density 
requirement or (2) transmit one of three 
specified “keep-alive" signals. (The 
NCTE will transmit the keep alive signal 
when the pulse density falls below the 
specified minimum level.) The pulse 
density specified by § 68.318(b)(1) 
provides:* 

This minimum acceptable average pulse 
density is 0.125. The maximum acceplablo 
length of a continuous sequence of "zeros" is 
80 pulse positions. 


•Only IDCMA commcnlvd on lint minimum pul»o 
(Jrmut) •taodurd proposed by the BOCr IDCMA 
offered that this atiindurd is not truly 
rpprwentatn-e ol the tine code characteristics 
ncceptnblr by tianifmuuof) facilities at 1.544 
Mbps.'* Reply, p- 19. In the Second Report end 
Order, the Commission found that tOCMA'a 
objection to the BOC proposal wits unsupported and 
stcepbtd the OCX! definition of minimum pulse 
density Second Report sod Ordrr. pars IB 


16. In Its petition for reconsideration. 
Verilink contends essentially that this 
minimum pulse density standard will 
not. in fact, prevent oscillation of 
telephone company line regenerators. It 
states that oscillation can occur upon 
the transmission of eighty continuous 
zeros except when the eighty zeros are 
preceded by eleven ones. Both Verilink 
and IDCMA urge that the proper 
minimum pulse density standard is that 
specified in Bell System Technical 
Reference PUB 62411. or. the essentially 
similar one in AT&T Tariff F.CC. No 
270, section 5.2.2. A. The minimum pulse 
standard in PUB 62411 is: 

The (equipment) must not transmit more 
than 15 "zeros" in a row, and in each and 
every’ time window* of 8 X (n 4- 1) bits (where 
n can «= 1 through 23). there should be at 
least n "ones** present 

Verilink and IDCMA state that the 
minimum pulse standard in 
5 68.318(b)(1) is unsupported, and that 
its adoption instead of that in PUB 02411 
did not constitute reasoned decision 
inuking. GTE slates that the minimum 
pulse density standard adopted by the 
Commission represents a significant 
departure from industry practice. It 
requests that implementation be 
deferred for thirty-six months to provide 
a transition period. The BOCs and ATT- 
IS state that the eighty zero limitation is 
the standard necessary to protect the 
network from harms caused by deficient 
pulse density. By contrast, the more 
stringent fifteen zero limitation 
contained In PUB 62411 and AT&T Tariff 
F.CC No. 270 are designed to assure 
particular levels of performance, they 
state. 

17. Section 5.5, Pulse Density, of PUB 
62411 sets forth pul se d ensity 
requirements for NCTE connected to 
1.544 Mbps digital service. Section 5.5 
states that the specified pulse density, 
see para. 15, supra, must be met "to 
insure adequate timing recovery of the 
regenerative digital facilities and 
therefore circuit performance. . . II is 
further stated that when this condition is 
not met "end-to-end system 
performance will degrade" and that 
quality of service objectives specified 
elsewhere in PUB 82411 will not be met. 
In other words, the minimum pulse 
density standard urged by Verilink and 
IDCMA is specifically identified in PUB 
62411 as a quality of service • 
performance standard. Significantly, 
nowhere in that technical publication is 
that standard specifically related to 
preventing oscillation of line 
regenerators. Nor is it specified us the 
minimum pulse density below which the 
keep alive signals must be transmitted 
by die customer's NCTE. Instead, an 
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entirely different standard more closely 
analogous to the BOC standard is 
defined as the point at which keep alive 
signals must be transmitted and thus 
prevent regenerator oscillation.* 
Accordingly, we conclude that the 
standard in PUB 62411 is a performance 
standard rather than a standard 
designed to protect against line 
oscillation, a network harm, and 
therefore should not be included in Part 
68 . 

18. In general, the Commission has a 
preference for adopting Part 68 
standards which are minfhially 
restrictive yet afford full network 
protection. While the standard in PUB 
824 11 would achieve minimum pulse 
density requirements as an incidental 
effect of its primary purpose of 
achieving adequate service 
performance, the standard adopted by 
the Commission is specifically tailored 
as a line oscillation protection limitation 
and. u ‘consequently, is somewhat less 
restrictive in its pulse density 
requirement. Therefore, the standard 
adopted by the Commission is the 
preferable one for minimum pulse 
density. On reconsideration. Verilink 
hus not provided any persuasive 
evidence that the standard adopted by 
Commission will be inadequate to 
protect against line oscillation. Indeed, 
this standard was based on the carriers' 
own proposal for network protection 
and is entitled to a strong presumption 
of validity against the technically 
unsupported and unverified claims of 
Verilink. Accordingly, reconsideration 
on this issue is not warranted. 

19. Shorting /ocks. In their proposal 
lor Part 68 interconnection standards for 
terminal equipment connected to 1.544 
Mbps digital serv ice, the BOCs 
requested adoption of a rule which 
would have prohibited disconnection of 


SmtHou S.2 and MS of PlfB 02411 provide that a 
**< p alive signal must be transmitted when a signal 
is .it'M'nl from the line for more than approximately 
^ tmlliseuMid.. The keep alive signal* spec ified in 
1*02411 are the same as those proposed by the 
' * ( * and adopted by the Commission. 

► nr lb* rrason. the BOC proposal t» more in 
v 4 w *lh the purpose of Part on Section 6B I of 
,h ' u ^'- 47 CER 08.1 stales 
/ • 7 *o<e. The purpose of the rule* and regulations 
? f ,|ir1 •* ,c> provide for uniform standards for 
of the telephone network from harm* 
r,u ‘ "> tbe connection of trrmm.il equipment and 
' n * mi ed wiring thereto, and for the compatibility 

11 w.. r ;ng „jd* nnd telephone* so m* to en*ure that 
j’jrtons with hearing aids have reiisonlile acres* to 
. telephone network 
***#*« BMftk 47 CFR G8.3(g). •tale* 
thtrfir Electrical Hazard to telephone company 
, M ™* n, 'cl. damage to telephone company 
!>' malfunction of telephone company 

•ns equipment, and degradation of servica* to 
prvms Other than the u*er of the sublet! terminal 



NOTE without prior notification to thi? 
telephone carrier. (Disconnection of 
NOTE can terminate a signal on the line 
and result in oscillation of line 
repeaters.) The Commission rejected 
this request on the ground that it would 
impinge on the consumers use of NCTE. 
Instead, the Commission amended 
§ 68.218(b). 47 CFR 68.218(b). to require 
that the equipment registrant include in 
its instructions to the user a direction 
that the carrier be informed prior to 
disconnection of NCTE. See para. 12, 
supra . The Commission additionally 
noted the suggestion of some of the 
parties of the use of a shorting jack by 
the carrier as part of its network 
interface as a means of automatically 
maintaining a signal on the line when 
NCTE is disconnected. Second Report 
and Order, para. 18. In its petition for 
partial reconsideration. Verilink states 
that the Commission’s “requirement that 
NCTE contain a shorting jack is contrary 
to the public interest". Petition, p. 12. It 
claims that “the shorting jack 
requirement is unfeasible and 
technically undersirable" Id*, p. 13. 
allegedly based on technical difficulties 
in maintaining an adequate signal 
level. 11 Verilink requests that the 
Commission amend its rules to eliminate 
the requirement of a shorting jack. 

20. Contrary to Verilink's statements, 
as pointed out by the parties responding 
to Verilink's request on this issue, the 
Commission did not create any Part 68 
requirement that NCTE itself contain a 
shorting jack, nor that it connect to the 
network through a shorting jack. Rather, 
it merely indicated that the latter is an 
alternative available to the carrier to be 
implemented by them as part of the 
network termination point to protect 
against potential harms caused by 
disconnection of NCTE. Indeed, the 
Commission specifically stated that 
shorting jacks could be implemented by 
carriers without rule amendments. 
Second Report and Order, para. 12. 
Moreover. Verilink has not 
demonstrated the infeasibility of 
shorting jacks; instead, it has only 
identified some of the technical and cost 
problems that might have to be 
overcome in implementing shorting 
jacks generally. We are not persuaded 
that the Commission should rescind its 
determination that carriers may seek to 
implement shorting jacks as an optional 
method of protecting against 
disconnection of NCTE and the network 
harms that might arise therefrom. If it 


41 Verilink state* that it will be necessary' for the 
shorting jack to achieve s disconnect to rreormret 
linn* of 40 microseconds, to have IS dt) artificial 
line* to maintain signal level and to mirror the load 
of the NCTE op to 57V at 00 mA 


appears at a later date that 
disconnection of NCTE from digital 
services is creating a significant harms 
and that carriers have chosen not to 
implement shorting jacks, the 
Commission can revisit the carriers* 
request for a Part 68 prohibition on 
disconnection of NCTE without prior 
notification to the carrier. Further, we 
believe that the Commission's 
amendment of 5 68.218(b) concerning 
instructions from the registrant to the 
consumer are a less burdensome but 
adequate method of protecting against 
harms caused by disconnection of NCTE 
than the mandatory Part 68 requirement 
proposed by the BOCs. Accordingly. 
Verilink’s position on this matter must 
be rejected. 1 * 

21. Dipolar Violations. Verilink states 
that the digital interconnection rules 
adopted by the Commission do not 
contain registration standards for 
bipolar violations created or introduced 
by terminal equipment in transmission 
of digital information. 15 It contends that 
unrestricted bipolar violations can cause 
cross-talk interference between 
transmission paths sharing the same 
facilities. Verilink requests that Part 68 
be revised to protect against this 
potential harm by precluding 
unrestricted transmission of bipolar 
violations. The BOCs. GTE and II)CMA 
agree that the rules adopted by the 


,f Vcnlink has filed a motion for acceptance of 
supplemental information to it* petition for partial 
reconsideration This supplemental filing alleges 
that a delay line ring oscillation can occur when 
digital signals are trapped in a digital tine by 
disconnection of NCTE from both ends and where 
the line has been looped back on Ihiclf by shorting 
jacks. ft further alleges that shorting lack* may 
result ui signals of insufficient amplitude if line 
regenerators are not properly spaced And 
engineered especially where a Type 3 keep alive 
signal specified In f «U10(b)(l)(iii) of the rule* is 
contained in the transmission line. It urges the 
Commission to prohibit this type of krrp alive 
signal. In support of its motion. Verilink states that 
its supplemental filing was not submitted earlier 
because the significance of the supplemental 
information was not previously recognized by 
Verilink management. Verilink has failed lo provide 
any reason why it could not have fully evaluated 
the standards adopted In the Second Report and 
Order and submitted its alleged supplemental 
information in a timely fashion. Indeed, the Type 3 
keep alive signal complained of by Verilink could 
have been fully evaluated at any time since this 
keep alive signal was proposed at an rarlter stage in 
this proceeding Accordingly, its motion for 
acceptance of its supplemental filing will be denied 
Moreover. Its contentions are not persuasive when 
considered on the merits. It has not submitted any 
ir*t results or other data show ing that the alleged 
delay nng oscillation or inadequate signal strengih 
is likely to create any significant risk of network 
harm requiring Part bS standards. If these problems 
should arise due to improper design of optional 
shorting lacks or network focdities. the Commission 
can reexamine this issue. 

° A bipolar v iolation consists of two successive 
positive pubes or two successive negative pulses 
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Commission do not address bipolar 
violations, but they contend that any 
standards for bipolar violations should 
tie addressed first by industry’ groups. 
They point out that bipolar violations 
are routinely employed in user 
protocols. 

22. Veriiink has not provided any 
factual support in favor of its conclusion 
that terminal equipment connected to 
digital services is currently introducing, 
or is likely to introduce, bipolar 
violations into the network in an 
uncontrolled fashion that would cause 
network harm. Moreover bipolar 
violations are as a routine matter 
deliberately employed for network 
control and signaling. “BaZS*\ fui 
example, is a form of coding using 
bipolar violations employed in 
connection with clear channel 
capability. 14 See Bell System Technical 
Reference, PUB 62411, § 5.9, September 
1983. When used in this fashion, /.a, as 
network protocols, bipolar violations do 
not cause any identifiable network 
harm. Id. Accordingly, we do not find it 
necessary to address this issue further. 

23. Dales for Implementation of Part 
06 Interconnection Standards for NCTE. 
As indicated (para. 2. supra.) in the 
Interconnection Order the Commission 
invalidated carrier tarifls prohibiting 
customer provision of NCTE. The 
Commission directed carriers to file 
within thirty days tariff revisions, 
supported by technical standards, 
permitting customer provision and 
interconnection of NCTE. This 
constituted an interim plan for 
interconnection of NCTE pending 
resolution by the Commission of Part 68 
interconnection standards issues. In the 
Second Report and Order the 
Commission established June 30,1986. 
as the date for termination of the interim 
program, i.e . the date after which NCTE 
could be connected to the network for 
the first time only if registered (the 
“register only'* date). See § 66.2/ 
Equipment complying with the interim 
interconnection standards would be 
considered “gnindfathered". Equipment 
could be registered as of the effective 
date of the Part 68 standards adopted in 
the Second Report and Order, viz.. 
lunuary 1.1985. However, pending 
consideration of the instant petitions for 
reconsideration filed by ATT-1S and 


' Ctr4»r charmirt uipatnlU) rvf**r» !«thr uw of oil 
W kl»p* of available capacity In earh of tbr IwrrnJy* 
four Work* nf Information !h»! comprifte 1544 Mbps 
Uiftitu! mtv let*, Cumpfilty. only 5b kbp* I* u*rd to 
rmtv» y Ihn castonwr’* information: the irmfilnlntg 
rapacity is wm»«I to satisfy pnlsr density and 
Ot'ttvotk ronltrrl rr<|uln*fn4*it*. 


Veriiink. the Commission hd9 
maintained the interim program and has 
not registered NCTE. As it was the 
Commission's intention to provide an 
adequate transition period to final 
interconnection standards for NCTE. w»e 
ore establishing a new "register only*’ 
date of March 31.1987. NCTE may be 
registered as of the effective date of the 
rule amendments adopted today, i.e. 
thirty days after publication of this 
document in the Federal Register. See 
Appendix. §68.2(0 (1) and (2). 

Conclusion 

24. In view of the foregoing, we will 
make the modifications discussed. 
supra, to the interconnection standards 
for NCTE adopted in the Second Report 
and Order. The relevant revised rule 
sections are set forth in the attached 
Appendix. 

25. Accordingly, it is ordered. That the 
Petition for Partial Reconsideration filed 
by Veriiink Corporation and the Petition 
for Clarification and Partial 
Reconsideration filed by AIT 
Information Systems. Inc. are granted to 
the extent indicated above, and are 
otherwise denied. 

26. It is further ordered. That the 
motion to accept supplemental 
information filed by Veriiink 
Corporation is denied, and that the 
supplemental information when 
considered on the merits is denied. 

27. It is further ordered, pursuant to 47 
U.S.C. 151. 154(1). 154()|. 201-205, 218. 

220. 313. 403. 412. and 5 U.S.C. 553. That 
Part 68 of Commission's rules and 
regulations. 47 CFR Part B8, is amended 
as set forth in the attached Appendix, 
effective January 2.1986. 

28. It is further ordered. That the 
Secretary shall cause a copy of this 
order to be printed in the Federal 
Register. 

Federal Communications Commission 
Willi.im J. Tricarico. 

Secretary . 

Appendix 

PART 68—[AMENDED! 

Part 68 of the Commission s Rules and 
Regulations (Chapter I of Title 47 of the 
Code of Federal Regulations. Port 68) is 
amended os follows. 

1. The Authority citation for Part 68 
continues to read as follows: 

Authority: Secs. 4. 201.202. 203.264. 205. 
208. 215. 21& 313. 314. 403. 464. 410. 602, 48 
Stut. *» amended. 1086 1070.1071.1072,1073, 
1076.1077. 1087.1094. 1008.1102: 47 U S.C. 


S**0 154 201. 202 203. 204. 205. 20ft 215. 218, 
i03. 31 J 314. 403. 404. 410. 802. 

Z Section 68.2 Is amended to revise 
paragraph (f) as follows: 

$ 68.2 Scope. 

• • • • • 

(f) Grandfathered Terminal Equipment 
for Connection to subrate and 1.544 
Mbps digital sendees: 

(1) Terminal equipment including 
premises wiring and protective 
apparatus (if any) directly connected to 
subrate or to 1.544 Mbps digital services 
on January 2.1986 may remain 
connected and be reconnected to such 
digital services for life without 
registration, unless subsequently 
modified. 

(2) New installations of terminal 
equipments, including premises wiring 
and protective apparatus (if any) may be 
installed (including additions to existing 
systems) up to June 30.1987. without 
registration of any terminal equipment 
involved, provided that these terminal 
equipments are of a type directly 
connected to subrate or 1.544 Mbps 
digital services as of January' 2, 1986. 
These teiminal equipments may remain 
connected and be reconnected to such 
digital services for life without 
registration unless subsequently 
modified. 

3. Section 68.3 is amended to revise 
paragraph (cc|(5), (cc)(6). (deft) and 
Figure 68.3(]l as follows: 

9 68.3 Derations 
• • • • « 

(cc) Tie Trunk Transmission 
Interfaces. 

• • • • • 

(5) Digital Tandem 4-Wire Interface: A 
4-wire digital interface between digital 
terminal equipment and a digital 
transmission facility operating at 1.544 
Mbps or subiate connecting terminal 
equipment that provide tandem 
connections. 

(8) Digital Satellite 4-wire Interface: A 
4-wire digital interface between digital 
terminal equipment and a digital 
transmission facility operating at 1.544 
Mbps oi subrate connecting terminal 
equipment that does not provide tandem 
connections to other digital terminal 
equipment. 

(dd) 1.544 Mbps Digital CO 4 Wire 
Interface: A 4 wire digital interface 
between digital terminal equipment and 
a digital transmission facility operating 
at 1.544 Mbps connecting to a serving 
central office. 
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ZERO LEVEL OECODER TEST 
CONFIGURATION FOR SUBRATE 
AND 1.544 MBPS DIGITAL CHANNELS 


A. Section 68.218 is amended to revise 
paragraph (b)(6) as follows: 

$ 68.218 Responsibility of Grantee of 
Equipment Registration. 


Digital 
Port(i9 

Acta log 
Port (a) 



xdiia 


Notes 


Thi* assumes That the Decoder Has Resistive 600 Ohn Output 
npedance And Is Terminate.! In a Resistance of 600 Ohcns. 


* (b) * * * 

(6) For registered devices use in 
connection with 1.544 Mbps digital 
services, instructions that the user must 
notify the telephone company prior to 
disconnection of such registered 
devices. 

• •• • • • 

5. A new section 68.226 is added to 
Subpart C as follows: 

9 68.226 Registration of Digital Systems 
Components. 

Registered terminal equipment for 
connection to digital sen ices may be 
registered as a component of a terminal 
equipment system. Such terminal 
equipment shall be connected to digital 
services only in a manner consistent 
with the registration code contained as 
part of the FCC registration number. 
Such codes shall be determined and 
assigned in the administration of the 
registration program. 

6. Section 68.308 Is amended to revise 
the table contained in paragraph (b)(5)fi) 
as follows: 

$ 66.308 Signal Power Limitations. 


(b) * • * 

( 5 ) * • • 

(i) • # * 

WLLmo coot 871 M 14 I 


Figure 68.3 (J) 
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INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1033 

IFitteenth Revised Service Order No. 1474 

Arndt No. 41 

Oes Moines Union Railway Co. 
Authorization To Use Tracks and/or 
Facilities of Chicago, Milwaukee, St. 
Paul and Pacific Railroad Co., Debtor. 
(Richard B. Ogilvie, Trustee) 

agency: Interstate Commerce 

Commission. 

action: Amendment No. 4 Jo Fifteenth 
Rev ised Service Order No. 1474. 

summary: Pursuant to section 122 of the 
Rock island Railroad Transition and 
Employee Assistance Act. Pub. L 96- 
234 this order authorizes Des Moines 
Linton Railway Company (DMU) to 
prov ide interim service over the 
Chicago. Milwaukee. St. Paul and Pacific 
Railroad Company. Debtor. (Richard B 
Ogilvie). Trustee, and to use such tracks 
♦md facilities as are necessary for 
operations. This order permits DMU to 
continue to provide service to shippers 
which would otherwise be deprived of 
essential raj) transportation. 
effective: 12.01 a m . November 21. 

1^5. and continuing in effect until 11.59 
P*m January 31.1986, unless otherw ise 
rooiiified, amended or vacated by order 
of this Commission. „ 

for further information contact: 

M F Clemens. Jr. (202) 275-7640 or 275- 

1559. 

SUPPLEMENTARY INFORMATION: 

U5t of Subjects in 49 CFR Pari 1033 

R.iilrouds. 

Headed: \mt*int»ei IK 19KT. 

PART 1033—[AMENDED] 

Upon further cimsidcration of 
Fifteenth Revised Sen ice Order No. 
l ^4 (50 FR 2676,11368. 26774 and 36085) 

*n<1 good cause appearing therefor. 

>1033.1474 I Amended] 

It is ordered. § 1033.1474 Dcs Moines 
tnion Railway Company authorized to 
use tracks and/or facilities of the 
Milwaukee. St. Paul and 
w /ft? Railroad Company, debtor 
(Richard B. Oyihie, trustee). Fifteenth 
Kp vised Service Order No. 1474 is 
tended by substituting the following 
P ara graph (n) for paragraph fn) thereof* 

* • • 


(n) Expiration date . The provisions of 
this order are extended for an additional 
period of time, and shall expire at 11:59 
p.m . January 3f. 1986. unless otherwise 
modified, amended or vacated bv order 
of this Commission. 

Effective date. This amendment shall 
become effective at 1201 a.m.. 

November 21.1985. 

1 his action is token under authority of 
49 US C. 10304-10305 and Section 122. 
Pub. L 96-254- 

This amendment shall be served upon 
the Association of American Railroads. 
Transportation Division, as agent of the 
railroads subscribing to the cur serv ice 
and car hire agreement under the terms 
of that agreement and upon the 
American Line Railroad Association. 
Notice of this amendment shall be given 
to the general public by depositing a 
copy in the Office of the Secretary of the 
Commission at Washington. D.C.. and 
by filing a copv w ith the Director. Office 
of the Federal Register. 

By thr Cummiwrnn. Railroad Service 
Board. iTwmbfrH Bernard! rfdllard Wtflmm f 
Love, tied |ohn If O B?ien 
fame* * H. Bayn^. 

Secretory. 

|KR Dor. 85-24574 Filed 11-21-B5- 8*45 am) 

BILLING C00C 7035-01-V 

49 CFR Part 1033 

I Revised Service Order No 1500 Amdt. No 
51 

The Milwaukee Road. Inc. Authorized 
To Use Tracks and/or Facilities of 
Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company. Debtor, 
(Richard B. Ogilvie, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Amendmt?nt No. 5 to Revised 
Service Order No. 1500. 

summary: Pursuant to section 122 of the 
Rock Island Railroad Transition and 
Employee Assistance Act. Pub. L 96- 
254. this order authorizes The 
Milwaukee Road Inc. lo provide interim 
service over the Chicago. Milwaukee, St 
Paul and Pacific Railroad Company. 
Debtor. (Richard B Ogilvie. Trustee), 
and to use such tracks and facilities us 
are necessary' for operations. This order 
permits carrier to continue to provide 
service to shippers which would 
otherwise be deprived of essential raft 
transportation. 

effective: 12:01 a.m., November 21. 

1985. and continuing in effect until 1 1.39 


p.m., January 31.1986. unless otherwise 
modified, amended or varated by order 
of this Commission 

FOR FURTHER INFORMATION CONTACT: 

M.F. Clemens. Jr (202| 275-784H or 275 
1559. 

SUPPLEMENTARY INFORMATION: 

list of SubjeUs in 49 CFR Part 1033 

Railroads. 

Decided: November 18.1985 

PART 1033-H AMENDED I 

Upon further consideration of Rev tsetd 
Service Order No-1500 (50 FR It.(66 
21264.26774. and 34705.49715) and good 
cause appearing therefor 

§1033.1500 f Amended] 

It is ordered. §1033.1500 / V 
Milwuukc*' Rood Irniac/iof .. *;>r 
tracks and/or far tidies « f the Cb *i ago 
Milwaukee. Si Paul and P*u *« 

Had wad Company, lletuoi (Ru /k trd ii 
Oy/ii/e. Trustee). Revised Service Order 
No. 1500 is amended by substbut og t/u 
following paragraph (n) ha paragraph 
(n) thereof: 

* • • • « 

(n) Exp! rat ton date. 1 he provisions ot 
this order are extended for an addition^ 1 
period of time and shall expire at 11.59 
pjn.. January 31.1986. unless otherwise 
modified, amended or vaen'ed by order 
ol this Commission. 

Effective date. This amendment shail 
become effectiv e at 12*11 a.m, 

November 21.19B5. 

This action is taken under the 
authority of 49 Uii.C. 10304-10305 anil 
section 122. Pub. L 96-254. 

This amendment shatl lie served upon 
tile Association of American Railroads. 

’I ran sport ation Division, as agent of the 
railroads subscribing to the t.*r sendee 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this amendment 
shall be given lo the general public by- 
depositing a copy in the Office of the 
Secretary of the Commission at 
Washington. D.C., and by ffling a copy 
with the Director. Office of the Federal 
Register. 

By the Gomans*ion. Railroad Service 
Board. meintirrs HemnrrJ Cat third. William | 
love and John H O'Brien 
James H. Bayne. 

Secretary. 

|FR Dor US-27910 Filed 11 21-85; am| 

BILLING COOf nm414l 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 23 

Changes to Lists of Species in 
Appendices to the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 

agency: Fish and Wildlife Service, 
Interior. 

action: Final rule. 

summary: The Convention on 
International Trade In Endangered 
Species of Wild Fauna and Flora 
(CITES) regulates trade in certain wild 
animal und plant species. Appendices I. 
II. and III to CITES list those species for 
which trade is controlled. The nations 
participating in CITES, including the 
United States, recently adopted 
amendments to Appendices 1 and II. The 
United Stales did not enter a reservation 
on any of the species amendments made 
at the Fifth Meeting of the Conference of 
Parties lo CITES. This document 
incorporates these amendments into the 
Fish and Wildlife Service’s regulations 
implementing CITES. 
dates: The amendments set forth in this 
notice entered into effect on August t 
1085, under the terms of CITES. 
Therefore, this rule is effective 
November 22.1965. 

address: Please send correspondence 
concerning this notice to the Office of 
Scientific Authority. Mall stop: Room 
527, Matumic Building, U.S. Fish and 
Wildlife Service, Washington, DC 20240. 
CITES documents related to the 
amendments are available for public 
inspection from 7:45 a m. to 4:15 p.rn.. 
Monday through Friday, at the Office of 
Scientific Authority. Room 537,1717 H 
Street. NW.. Washington. DC. 

FOR FURTHER INFORMATION CONTACT! 

Dr. Charles W. Dane, at address given 
above, or telephone (202) 653-5948, 

SUPPLEMENTARY INFORMATION: 

Background 

CITES regulates import, export, 
reexport. ond introduction from the sea 
of certain animal and plant species. 
Species for which trade is controlled are 
listed in three appendices. Appendix I 
inc ludes species threatened with 
extinction that are or may l>e affected 
by trade. Appendix 11 includes species 
that, although not necessarily 
threatened with extinction, may become 
so unless Irade In them is strictly 
controlled. It also lists species that must 
be subject to regulation in order that 
trade in other currently or potentially 
threatened species may be brought 


under effective control. Difficulty in 
distinguishing specimens of currently or 
potentially threatened species from 
other species is the usual reason for 
such listings. Appendix 111 includes 
species that any Party nation identifies 
as being subject to regulation within its 
jurisdiction for purposes of preventing or 
restricting exploitation, and for which it 
needs cooperation of other Parties in 
controlling trade. 

Any Party notion may propose 
amendments to Appendices 1 and II for 
consideration at meetings of the 
Conference of the Parties. The text of 
any proposal must be communicated to 
the CITES Secretariat at least 150 days 
before the meeting. The Secretariat must 
then consult the other Parties and 
interested intergovernmental bodies and 
communicate their responses to all 
Parties no later than 30 days before the 
meeting. Amendments are adopted by a 
two-thirds majority of the Parties 
present and voting. 

The Fifth Meeting of the Conference of 
the Parties to CITES (COP 5) was held 
on April 22-May 3,1085, in Buenos 
Aires. Argentina. At the meeting, the 
Parties considered 93 proposals to 
amend the appendices. These were 
listed in the Federal Register on 
December 14.1984, for U.S. proposals 
(49 FR 48775), and on April 12,1985. for 
proposals by other Parties (50 FR 14402). 
The proposals that were adopted by the 
Conference of the Parties were 
announced in the Federal Register (50 
FR 24018: June 14,1985). together with a 
request for comments from the public on 
whether the Fish and Wildlife Service 
(Service) should recommend that the 
United States enter a reservation on any 
of the amendments. The effect of a 
reservation would be to exempt this 
country from implementing CITES for a 
particular species. 

Action of the Parties 

Several proposals were withdrawn by 
the proponent or rejected by vote of the 
Parties as announced in 50 FR 24918. 
Proposed amendments that were 
accepted by the Parties were also 
announced in 50 FR 24918, and changes 
that will be incorporated into the Code 
of Federal Regulations are printed at the 
end of this notice. 

In addition to accepting the various 
species amendments to Appendices I 
and II. the Parties adopted an 
amendment to the Appendices thot 
incorporated into Appendix 11 all parts 
and derivatives (with certain exceptions 
including seeds, spores, pollen, tissue 
cultures, and flasked seedling cultures) 
of plants on Appendix II. Previously, all 
readily recognizable parts and 
derivatives of Appendix 1 and II animats 
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and Appendix 1 plants were subjected to 
CITES regulations, us well hs any 
readily recognizable parts and 
derivatives specifically designated for 
Appendix 11 plants and Appendix 111 
plants and animals. Now, while parts 
and derivatives for Appendix III species 
must still be specifically identified by 
Ihc proposing Party in order to be 
regulated, all parts and derivatives of 
Appendix II plants along with parts anti 
derivatives of Appendix 11 animals anti 
Appendix I plants and animals are 
included, unless specifically excluded 
Accordingly, paragraph (d) of { 23.23 of 
50 CFR has been amended at the 
conclusion of this rulemaking and the 
described exceptions specifically nolt»d 
in the revised paragraph. In addition, 
changes have been made to the specie 
list in $ 23.23 that delete the designated 
parts that were previously only 
selectively regulated for certain plant 
species. 

Finally, some nomenclatural 
clarifications were made by the 
Secretariat that identified synonyms, 
eliminated reference to more than on* 1 
species in monotypic families 
(Stungeriaceae and WelwitschJaoeae) 
transferred Microcycas ca/oconta from 
one family to another, and listed only at 
the family level those cases where all 
species in the family had been 
individually listed. Ccrtuin of these 
changes arc incorporated into the 
species changes to the Code of Federal 
Regulations at the end of this notice. 

Public Comments 

By the end of the public comment 
period on July 15.1985, the Service had 
received six letters from persons and 
organizations requesting that the United 
States enter reservations on selected 
species, three letters from persons and 
organizations (including one from a 
consortium whose position was 
endorsed by 17 member organizational 
opposing any reservations, two letters 
from persons who asked that the United 
States not enter reservations on the sca 
turtle amendments, and one letter from 
an organization urging the United States 
to take a strong position on adherem 
the listing criteria. In addition to 
comments on reservations, one comply 
requested clarification of the protected 
status of a particular population or 
subspecies and one of the above 
organizations commented on the 
Service’s position on marine momm-d 
issues and on a related secret ballot. 

Specifically, Kellogg Inc. requested 
that the United States enter a 
reservation or take a more selective 
approach on protecting the scarlet 
macaw [Am macao ) and the great grt «n 
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macaw [Ara ambiguu) bused on their 
point of origin. Rolf C. Hagen. Inc:, asked 
that the United States reserve on the 
scarlet macaw. The North American 
Raptor Breeders’ Association and the? 
North American Falconers Association 
requested the entering of a reservation 
on the gyrfalcon [Folco rustical us). 'Hie 
latter Association also requested that 
the U.S. enter a reservation on the lagger 
falcon [Falco fugger). The International 
Association of Fish and Wildlife 
Agencies and the Texas Parks and 
Wildlife Department asked that the 
United States enter reservations on the 
three subspecies of the sundhill crane 
[Crus canadensis ) not listed as 
endangered or threatened under the 
Endangered Species Act. Persons and 
organizations requesting that the United 
States not enter any reservations 
included Ms. Marie C. Peronne. the 
Natural Resources Defense Council. Inc., 
and Monitor. The latter indicated 
endorsement of its position by the 
American Cetacean Society. American 
Humane Association. American Society 
for the Prevention of Cruelty to Animals. 
Animal Protection Institute of America. 
Animal Welfare Institute. Center for 
Environmental Education. Defenders of 
Wildlife. The Fund for Animals. 
Creenpeace U.S.A.. The Humane 
Society of the United States. I RARE 
Wildlife Coalition. International Fund 
for Animal Welfare, International 
Primate Protection League. 

Massachusetts Socicty.for the 
Prevention of Cruelty to Animals. 

Society for Animal Protective 
Legislation, Washington Humane 
Society, and The Whale Center The Pet 
industry Joint Advisory Council asked 
that the United States submit a strong 
statement of position regarding the 
inadequacy of proposals and the need 
for adherence to the listing criteria to 
thf Parties to CITES. 

Monitor also expressed concern for 
the U.S. position on the narwhal 
V'lanodon monoceros ) and the secret 
ballot taken on this species by the 
Conference of the Parties. Ms Anne 
Meylan and Ms. Karen Bjorndal asked 
that the United States not enter 
reservations on amendments concerning 
turtles. Lastly. F.J. Zeehandelaar Inc. 
^isod questions about the listing status 
of one of the populations of wild ass 
[Equus hem ion us). 

The comments received are here 
•ummarized and a Service response 
Presented for the comments as follows: 

, Comment —In requesting that the 
n «ted States enter reservations on 
'<»rious species of interest to them or to 
p °lher actions, the North American 
oners Association (NAFA). North 


American Raptor Breeders' Association 
|NAREA). Texas Parks und Wildlife 
Department (TPWD). International 
Association of Fish and Wildlife 
Agencies (IAFWA). Pet Industry Joint 
Advisory Council (PJJAC). and Rolf C 
1 lagen Inc. either expressed the belief 
that the identified species did not meet 
the previously accepted listing criteria 
and/or stated that various Parties 
admitted that the information in the 
species proposals did not meet the 
criteria. In addition, the Natural 
Resources Defense Council. Inc. 
(NRDC), in asking that no reservations 
be entered, acknowledged that several 
amendments, some uplistings to 
Appendix L and some downlistings to 
Appendix II. were not based on 
adequate scientific data. 

Response —The United States is 
concerned whenever the information for 
uplistings or additions to and deletions 
from the Appendices does not meet the 
agreed upon biological and trade 
criteria. However, the additional 
protection resulting from transfer of the 
macaws from Appendix II to Appendix I 
appears warranted for specific 
populations of macaws, and some 
additional protection will be provided to 
the subspecies and species of cranes as 
o consequence of the listing of all cranes 
on Appendix II. The biological 
information on the gyrfalcon in North 
America did not strongly support the 
listing of this population of the gyrfalcon 
on Appendix I. Nevertheless, the minor 
impact of these listings on U.S. interests 
does not appear to warrant the entering 
of a reservation in view of the effect that 
such action may have upon U.S. 
influence to dissuade others from 
entering reservations for species that 
genuinely need CITES protection. 

Furthermore, entering a reservation 
for species listed in Appendix 11 or 
transferred from Appendix II to 
Appendix I, would not usually relieve 
importers or exporters from obtaining 
CITES permits or CITES*comparable 
documentation because of the Lacey Act 
Amendments of 1981. other laws of the 
United States, and non-Party document 
requirements by other Parties, 
depending upon the specific situation as 
discussed in detail in the section on 
reservations towards the end of this 
document. Also, a reservation would not 
relieve the United States of reporting 
trade statistics for Appendix 1 species 
because of a previous Convention 
resolution. 

However, the United States will seek 
to have adequate listing Information 
provided with future proposals. The 
Parties at the recent meeting in Buenos 
Aires recognized that some proposals 


were not receiving proper screening 
prior to action in the Plenary session, 
and the Parties were interested in 
improving the process. The United 
States has already encouraged 
procedural improvements and will 
continue to encourage proper review 
and adherence to listing criteria. 

Comment— PIJAC, in asking that the 
United States submit a strong statement 
regarding the inadequacy of the 
information in some proposals, Ihe need 
for adherence to the listing criteria, and 
the need for more time for analysis of 
the proposals during the Conference, 
urged the Department of the Interior to 
prepare a position paper to be 
distributed to the Parties to CITES as 
well as to the members of each 
delegation attending the Fifth Meeting of 
the Conference of the Parlies to CITES. 

Response —^The United States is 
concerned that the information 
contained in the proposals for changes 
in the Appendices is sometimes 
inadequate and that time for proper 
screening of the proposals was not 
available at the Fifth Meeting of the 
Conference of the Parties to CITES. I he 
United States has already recommended 
that this issue be addressed, and the 
CITES Secretariat has developed, for 
presentation to the CITES Standing 
Committee recommendations which will 
permit a much more thorough screening 
process. This is considered on effective 
and efficient approach to resolving the 
screening problem. While this revised 
screening process may. if adopted, also 
promote adherence to the listing criteria, 
the United States will consider whether 
the development of a position paper 
w ould add to Ihe effectiveness of our 
efforts to obtain better adherence to the 
listing criteria. 

Comment —Kellogg Inc. and NARBA. 
in requesting that the United States 
enter reservations on the macaws and 
gyrfalcon. stated that the data provided 
in support of the amendments were 
inadequate to justify the transfer from 
Appendix 11 to Appendix 1. 

Response —The information available 
on the status of the scarlet macaw is 
sufficient to indicate that the species is 
seriously reduced in numbers in part of 
its range. The information on the great 
green macaw is less detailed and. as 
indicated above, the information on the 
gyrfalcon indicates that the North 
American population of this species is 
not threatened. However, trade in these 
latter two species is very limited and the 
impact of these listings on U.S. interests 
does not appear to warrant entering a 
reservation. 

Comment —Both NAFA and NARBA 
stated that the gyrfalcon was not 
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endangered and the latter pointed out 
that Canada had prepared a well- 
documented paper on this species. In 
addition* NAFA stated that the lugger 
falcon was not endangered. 

Response —As previously indicated, 
the information available on the North 
American population of the gyrfalcon 
supports the view that this population is 
not threatened with extinction. 

I lowever, the proponents. Denmark and 
Norway, believed that recent illegal 
liude posed a risk to other gyrfalcon 
populations. Reported U S. trade in this 
species in 1983 was limited to a single 
bird. There is also no information to 
indicate that the lugger falcon is 
endangered, and there were no reported 
imports or exports of this species into or 
from the United Slates in 19B3. The 
minor impact of these listings on U.S. 
interests does not appear sufficient to 
warrant entering a reservation. Trade 
for educational and captive breeding 
purposes will still be considered when 
no! primarily for commercial purposes. 

Comment— PffAC, in it comments, 
observed that transfer of the scarlet 
macaw from Appendix II to Appendix I 
was contrary to the final negotiating 
position ol the United Slates. 

Note.—This also was true for other species. 
:md while the United States ctUl not vote on 
the scarlet macaw, the United States did 
formally vote against the gyrfalcon. Cruidae. 
imd coral proposals, which were accepted by 
the Parties. 

Response— ^The Service made it clear 
in the Federal Register notice on 
negotiating positions that those 
positions might change in response to 
new information at the meeting. Actions 
of the U S. delegation on species listing 
votes were based on the predetermined 
positions to the greatest extent possible. 
The listing of the scarlet macaw and 
great green macaw, as well as some 
other species, was contrary to the 
announced positions of the United 
States, and in some instances contrary 
to the U.S. vote on the proposal. The 
United States does not have veto 
authority over listing proposals, and the 
success of this Convention depends 
upon understanding and cooperation 
among all Parties. A reservation could 
be entered when such actions are 
clearly contrary to U.S. interests. 

I lowever. these listings were not 
considered sufficiently contrary to U.S. 
Interests to recommend entering a 
reservation, and in addition, entering a 
reservation would weaken the U.S. 
efforts to persuade others to withdraw 
reservations or not to enter reservations 
for species that genuinely need CITES 
protection. Therefore, in the interest of 
maintaining uniform application and 


enforcement of CITES, the United States 
has determined that the better course is 
to accept the changes to the Appendices 
adopted by the Conference of the 
Parties. 

Comment —Kellogg Inc., in requesting 
that the United States either enter a 
reservation for the two species of 
macaws or adopt a more selective 
approach to protecting the species based 
on their point of origin, expressed the 
concern that the transfer of these 
species to Appendix I indirectly 
penalized those Central American 
nations that do properly manage their 
wildlife resources. P1JAC, in pointing out 
that no data was submitted to indicate 
that the scarlet macaw was endangered 
in South American countries, expressed 
the concern that transfer of this species 
to Appendix 1 would preempt any range 
Stale from allowing controlled export of 
the species as part of a rational 
harvesting program. 

Response —The transfer of scarlet and 
great green macaws to Appendix I 
should not be viewed as penalizing 
Central American countries inasmuch 
as: (1) The proposal was submitted by 
Costa Rica. (2) the Service believes that 
most South and Central American 
countries voted for the proposal (the 
Service believes that Dolivia was the 
only range State that voted against the 
proposal; the vote of the parties on the 
uphsting of the scarlet macaw was 28 
for and 4 against). (3) the range States 
felt that range-wide protection was 
necessary to control illegal trade. (4) 
there was only one great green macaw 
reported as being imported into the 
United States in 1983, and (5) we 
understand that the scarlet macaw is 
generally prohibited from commercial 
trade in most South and Central 
American countries including the non- 
party countries. 

In 1983, of the 1.076 live scarlet 
macaws reported as imported into the 
United States. 986 were imported from 
Bolivia where enforcement has been 
inconsistent. 35 from El Salvador where 
the species is considered extinct (at 
least an additional 50 birds were 
allegedly imported from El Salvador in 
1984). 20 from Honduras where the 
population is low in numbers, and only 
17 from other Central and South 
American Countries including those 
with more widespread populations. 

Comment— Kellogg Inc. and Rolf C. 
Hagen Inc. suggested that the United 
States enter a reservation on those 
populations of scarlet macaws that are 
not endangered or properly managed by 
certain range States. 

Response —While populations 
described by geographical area can be 
listed on the Appendices areas in order 


to protect an endangered population, the 
illegal trade that has been uncovered in 
this species and the wishes of the range 
States to include all populations of this 
species support the listing of the species 
throughout its range. 

Comment —Rolf C. Hagen Inc. 
expressed concern for the impact that 
transfer of the scarlet macaw from 
Appendix fl to Appendix I would have 
on the acquisition of birds for captive 
breeding purposes. 

Response —The Service encourages 
captive breeding of threatened exotic 
species when it is likely to be 
successful, when not detrimental to 
survival of the species, when proper 
care of animals and plants will be 
provided, when proper management of 
breeding programs is established, and 
when parental stock has been legally 
obtained. Such captive breeding 
programs may reduce illegal harvest 
pressure on wild populations. While the 
Management Authority of the State of 
import must be satisfied that specimens 
of Appendix ! species being imported 
will not be used for primarily 
commercial purposes, the Service will 
consider requests to import specimens 
for captive breeding purposes on a case- 
by-case basis consistent with the 
requirements of CITES. 

Comment— In requesting that the 
United States enter a reservation on the 
three non-endangered subspecies of 
sandhill cranes, the IAFWA and TPWD 
noted that these species were being 
properly managed cooperatively by 
State fish and wildlife agencies and the 
Service. Furthermore, they stated that 
adequate controls on taking, 
transporting, exporting, and importing 
these subspecies already exist under the 
Migratory Bird Treaty Act. A similiar 
expression on adequate management by 
the range State was also presented by 
NARBA who noted that Canada has 
good management regulations in effect 
for the gyrfalcon. 

Response —Although export and 
import permits are no longer required for 
lawfully possessed migratory birds, their 
parts, nests or eggs. 50 CFR 21. 2(d). the 
Migratory Bird Treaty Act regulations 
on taking and possessing migratory 
birds provide good protection for these 
cranes in the United States. However, 
the addition of the non-endangered 
subspecies of sandhill cranes, which 
look like the endangered subspecies, to 
Appendix II may afford some additional 
protection to the endangered subspecies 
of sandhill cranes and to other 
endangered cranes because of exporting 
and importing permit and inspection 
processes, and easier recognition of 
protected species by port inspectors 









The additional U.S. permit requirements 
wi‘! not impact hunters transporting 
legally-taken possession limits of 
sandhill cranes with them because of 
the personal baggage exemption as it 
relates to Mexico and the United States, 
and because appropriate documents will 
be provided to State agencies for 
issuance with crane permits to non¬ 
resident hunters from Canada. Canada 
may also have a good management 
program for the gyrfalcon. However, 
limited trade in the gyrfalcon and easily 
implemented provisions for export or 
import of legally taken sandhill cranes 
do not impact on U.S. interests 
sufficiently to warrant entering 
reservations. 

Comment —In discussing the 
reservation issue. PI|AC. TPWD. 

IAFVVA. NAFA. and NARBA expressed 
their concern that if the United States 
did not take some dramatic action to 
emphasize the importance of adhering to 
the listing rules and failure of the Parties 
lo live by the rules, it would jeopardize 
the credibility of the Convention. 
Conversely, Monitor, whose position 
was endorsed by 17 member 
organizations, expressed the concern 
that the entering of any reservation by 
the U.S. would severely damage the 
treaty, which the consortium believes to 
“ ave weakened by noncompliance 
due to reservations by other nations and 
by flouting of the regulations. The NRDC 
noted that CITES depends upon 
cooperation and goodwill to be 
effective, and that the already strained 
relationships would be further harmed if 
a country as prominent as the U.S. were 
to enter a reserv ation. 

Response —The United States is 
conc erned about the credibility of the 
Convention and. as discussed in our 
response to the first issue, has taken and 
proposes to take additional steps to 
unprove the international review of the 
p roposals. Furthermore, this concern 
should also be pursued as part of the 
Ingoing review of the Appendices. 
However, we are equally concerned 
T° u{ the weakening of the Convention 
trough noncompliance and 
unwillingness to cooperate. The factors 
•upporting these listings and the impact 
resulting from the changes to the 
Appendices do not present a sufficiently 
crear and convincing case for the need * 
Renter any reservations. Under these 
entering a reservation as a matter 
^strict adherence to the listing rules 
uhout a convincing case as to a 
Wicant impact on U.S. interests is 

warranted. Such action might be 
iv. ?? re,ed ^ olher nations as sufficient 
| 5 tification for them to enter 
Ovations on species that may require 


CITES protection. Therefore, it is not 
considered to be in the interest of the 
U.S. to enter reservations on these 
species. 

Comment— In requesting that the 
United States enter reservations for the 
lagger falcon and gyrfalcon. NAFA 
raised several concerns about the 
political nature of the recent meeting 
and indicated that the failure of the 
United States to enter reservations 
would condone political abuses of the 
system. They also suggested that 
according to reports, there were 
manipulations of votes by protectionist 
interests. 

Response —The United States does 
not condone political abuses of CITES. 
Furthermore, it is not clear that improper 
vote manipulations by protectionist 
interests occurred. We believe it is 
important to the proper functioning of 
the Convention that all Parties have an 
opportunity to attend and participate in 
the biennial meetings of the Parties and 
in regional meetings, but we recognize 
that there may be an appearance of 
possible conflict of interest when any 
group subsidizes the attendance of a 
Party. Therefore, the United States 
favors efforts by the Secretariat to 
establish a fund to enable 
representatives of other nations to 
attend various meetings of the Parties. 

Comment— Ms. Meylan and Ms. 
Bjorndal requested that the United 
States not enter any reservations related 
to the sea turtle amendments. 

Response— The United States is able 
to reserve only on species newly added 
to or transferred in the Appendices, and 
inasmuch as all of the sea turtle 
proposals to downlist selected 
populations were rejected, reservations 
are not appropriate. Therefore, these 
species and populations are retained in 
their previously protected status. 

Comment —Monitor, in its comments 
endorsed by 17 organizations, expressed 
concern that the United States 
abandoned its policy for marine 
mammal conservation by opposing the 
proposed uplisting of the narwhal to 
Appendix I and the proposed listing of 
the hooded seal in Appendix II. They 
noted that this opposition w’as contrary 
to the final negotiating position 
announced in the Federal Register on 
April 12.1985. 

Response —The Service continues to 
be a strong advocate of providing 
adequate protection of endangered 
populations of marine mammals, but 
also supports use and trade in species 
that are properly managed and that can 
sustain established levels of harvest. 

The entering of reservations was not an 
issue with regard lo the narwhal or 


hooded seal because both proposals 
were rejected by the Parties. The United 
States did. contrary to its final published 
negotiating position of support for the 
addition of the hooded seal to Appendix 
II, vote to reject the proposal. This 
change in position resulted from a 
review of additional information 
provided on the species by Canada. The 
Serv ice, in the Federal Register notice 
on April 12.1985. did inform the public 
that new information, which Canada 
had recently supplied on the population 
status of and trade in these two species, 
was under review and would be 
considered by the U.S. delegation. The 
United States, after reviewing the 
extensive biological and trade data 
provided by Canada, did speak against 
the proposal to transfer the narwhal 
from Appendix 11 to Appendix I. and this 
position was also contrary' to the final 
published negotiating position of the 
U.S. Regulations established under the 
Murine Mammal Protection Act by the 
National Marine Fisheries Service 
provide protection for these species with 
regard to imports into the United States, 
regardless of the CITES status of these 
species. 

Comment —Monitor also felt that the 
United States should have objected to 
the secret ballot, expressed their 
concern that the secret ballot may have 
affected the outcome of the vote, and 
requested an explanation of the U.S. 
vote on the narwhal proposal. 

Response— The United States has 
never requested a secret ballot at a 
Conference of the Parties to CITES. 
However, the secret ballot is a provision 
of the Rules of Procedures of the 
Conference of the Parties. It has been 
used in only a relatively few instances. 
Any Party can request a secret vole on 
any species proposal and other Parties 
are bound to honor this request. With 
regard to the U.S. vote on the narwhal 
proposal, the U.S. delegation feels that 
in keeping with the decision of the 
Conference of Parties it shall maintain 
the secrecy' of its vote. 

Comment —F.J. Zeehandelaar Inc. 
raised questions about the protected 
status of the population of wild ass 
[Equus hemionus) occurring in Kashmir, 
and Xizang (Tibet). Qinghai, apd 
Sichuan Provinces of China, because the 
proposal to transfer this population, 
referred to as Equus hemionus kiang in 
the Federal Register (50 F’R 24918; June 
14,1985). from Appendix II to Appendix 
I was withdrawn, and because this 
population is considered in some 
taxonomic references as a separate 
species. Equus kiang . that was not 
shown on CITES appendices. 
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Response —The population. 

.subspecies or species referred to in the 
uplisting proposal us Equus kiting was 
considered a population or subspecies of 
Equus hemioous when the latter species 
was placed in Appendix II in 1975. At 
least one taxonomic reference in 1982 
listed Equus kiang us a distinct species, 
but this was not officially acknowledged 
by the CITES Secretariat. While the 
uplisting proposal was withdrawn, the 
CITES Secretariat clarified the 
taxonomy and status by noting on its 
updated list of species that Equus 
htmionus remained in Appendix 11 and 
that Equus kiang was a taxonomic 
synonym Thus, this population or 
subspecies Is also protected in 
Appendix II. 

Reservations 

Article XV of CITES enable* any 
Party to exempt itself from implementing 
CITES for any particular species if it 
enters a reservation with respect to that 
species, in Ihe case of a nation that is a 
Party at the time an amendment is 
adopted, a reservation may be entered 
only during the period of 90 days after 
the meeting at which the Parties voted 
to place the species in Appendix I or II. 
The Service requested comments on 
whether it should recommend that the 
United States enter a reservation on any 
of the recent amendments. 

In deciding on whether or not to 
recommend that the United States enter 
any requested reservations, the Service 
reviewed the public comments and 
considered the degree of endangerment 
of the species, the volume of trade in 
that species, the positions of the range 
States, the vote of the Parties, the 
additional protection afforded these or 
other species or populations of the same 
specie*, the additional documentation 
that might be required, the number of 
persons aflected, and ultimately how 
U.S. interests might be affected and 
what was in the beat interest of the 
imimal or plant resource that the 
Convention was intended to protect. 

Reserving would do very little to 
relieve importers in the U.S. from the 
need for foreign export permits because 
the tacey Act Amendments of 1981 (16 
U.S.C. 3371 etseq.) make it a Federal 
offense to import into the United States 
any animals or plants taken, possessed, 
transported, or sold in violation of 
foreign conservation laws. If the foreign 
nation has enacted CITES as part of its 
positive law, and that nation has not 
taken a reservation with regard to the 
species, part, or derivative, the United 
States would continue to require, CITES 
documents as a condition of import. A 
reservation by the U.S. also would 
provide exporters in this country with 


little relief from the need for U.S. export 
documents. Receiving countries that are 
party to CITES will generally require 
CITES equivalent documentation from 
the United States if it enters a 
reservation, because the Parties have 
agreed to allow trade with non-Parties 
(including reserving Parties) only if they 
Issue documents containing all of the 
information required in CITES permits 
or certificates. In addition, reservations 
on species listed on Appendix I should 
be treated by the reserving Party as on 
Appendix 11 according to Conference 
resolution 4.25, thereby requiring CITES 
documents for export of these species to 
Parties and non-Parties alike. 

If the United States entered a 
reservation, both importers and 
exporters w f ould be in a confusing 
situation where CITES requirements are 
imposed by other countries and not by 
the United Stales. This could lead 
persons to unintentionally violate laws 
of foreign countries that honor the 
listing. 

The entering of a reservation could 
interfere with one of the major U.S. 
goals under CITES which is the full and 
active compliance with the spirit of this 
treaty by all countries. Other countries 
might be less responsive to U.S. requests 
to participate if they knew the United 
States had entered a reservation. This 
applies both to countries that have not 
yet ratified the Convention and to party 
countries that have taken harmful 
reservations that we would like to see 
withdrawn* 

On the other hand* the entering of a 
reservation could serve another major 
U.S. goal: To ensure that the list of 
species in the CITES appendices is 
appropriate in terms of the purpose of 
CITES. Selected reservations might help 
arrest the trend toward listing of 
species when identification between 
species is practical and could promote 
better adherence to appropriate listing 
criteria. 

The Department of State, as a matter 
of general policy, does not favor the 
United States taking reservations under 
any treaty except in those cases where, 
absent a reservation, the treaty would 
conflict with U.S. law or be impossible 
to implement. The Service stated in the 
Federal Register (50 FR 24918. June 14. 
1985) that it would consider 
recommending the entering of 
reservations if it could be shown that 
implementation of the amendments to 
the appendices was contrary to the 
interests or laws of the United States. 

The United States did not enter a 
reservation on any of the species 
amendments accepted at COP 5 in 
Buenos Aires. Argentina. The Service 


did not recommend entering 
reservations on the scarlet and great 
green mocaw because among other 
things the species or geographical 
populations of the species appeared to 
merit the added protection. Furthermore, 
in view of the South and Central 
American support for the proposal, the 
apparent need for further control of 
illegal trade, and the U.S. desire to 
encourage others not to take or to 
withdraw reservations, the Service did 
not believe that entering a reservation to 
make a point about the inadequacy of 
the biological and trade data provided 
with the proposal was in the interests of 
the United States. 

The Service did not recommend 
entering a reservation on the 
nonendangered subspecies of sandhill 
crane* because the listing was not 
considered sufficiently contrary to U.S. 
interests to warrant reservation, 
because some additional protection will 
be provided to threatened crane species 
and because U.S. influence for 
strengthening thp implemcnation of the 
Convention could he weakened. 

The Service did not recommend 
entering reservations on the gyrfalcon or 
lugger falcon because of the limited 
commercial trade in these species in the 
United States, and because it is not 
considered sufficiently contrary to U.S. 
interests to warrant entering a 
reservation. 1 lowever. the United States 
is concerned about adherence to 
appropriate listing criteria and will 
press for a more thorough screening 
process. The Parties recognized at the 
recent meeting that the screening of 
animal proposals was inadequate. The 
United States has already recommended 
thul this issue be addressed by the 
Central Committee. 

Note.—The De par t men t has determined 
dial amendments resulting from propoiinN 
mud* by the United Slate* are not a major 
Federal action significantly affecting the 
quality of the human environment under the 
National Environmental Policy Act (42 USE. 
4321-4347) and therefore, the prepornbon of 
an Environmental Impact Statement is not 
required. The Department also has 
determined that this is not a major rule oodcr 
Executive Order 12291 and that it does not 
have a significant economic effect on a 
substantial number of small entities under 
ihc Regulatory Flexibility Act (5 U.S.C. 801) 

Thib rule simply implements changes 
in the list of species in the CITES 
appendices that already have been 
approved by the Conference of the 
Parties, and that the United States is 
bound to accept unless it enters any 
reservations. The period of time during 
which the United States could have 
entered a reservation on any of these 
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amendments ended on August 1. 1985. 
Earlier Federal Register notices 
informed the puhlic about these 
amendments and allowed an 
opportunity for comment on them. 

1 herefore. the Department of the Interior 
has determined that good cause exists 
for making this rule effective upon 
publication (5 US.C. 553(d)). 

This notice was prepared by Dr. 
Charles W. Dane. Office of Scientific 
Authority, under the authority of the 
Endangered Species Act of 1073. as 
amended (16 U.S.C. 153! et seq.). 

List of Subjects in 50 CFR Part 23 

Endangered and threatened plants. 


Endangered and threatened wildlife, 
Exports. Fish, Imports. Marine 
mammals, Plants (agriculture]. Treaties. 

Regulation Promulgation 

For reasons set out in the preamble of 
this notice. Part 23 of Title 50, Code of 
Federal Regulations is amended as 
follows: 

PART 23—'ENDANGERED SPECIES 
CONVENTION 

1. The authority citation for Part 23 
continues to read as follows: 

Authority: Convention on International 
Trade in Endangered Specie# of Wild Fauna 
and Flora. TTAS 8240: and Endangered 


Species Act of 1973, 87 SU1 864, 10 U.S.G. 
1531-43. 

$23.23 (Amendedl 

2. Rev:sc i 23.23 by odding a new 
paragraph (c )—Reserved and by 
designating the list following the new 
paragraph (e) as paragraph (0. and 
adding introductory wording as follows: 
"(f) The list of species in the Appendices 
to the Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora is provided below:" 

3. Amend new paragraph (f) of § 23.23 
by adding to the list the following 
species or other groups of animats and 
plants in alphabetical order under the 
appropriate taxonomic categories: 




CLASS MAMMALIA 
Oder PiwTWiet 


«pp (ttesot tho us 

^ _ *Vx*vr*»n.sJ routf**# . .. 

Odor Af1<Xk»cV* 

crwfryti .,..._____ 

BuJorcts i*tvo4r _ 

CLASS AVE& 

Od* GcorwtarricT 

J*twvayamn _ _ ... _ _ 

o ram Taiconfor/m** 

fs*cotujc* - - - 

Odif G(\jrfornM 

<***" W (A# spec*as and «abHvx« era** if ©*c « App I 
•nd those waft rafter cUMrj m Ape »f| 

CUV > REPTIUA. 

Oder CrocodyS* 

OoaxfyiiM n&ici# <pof>j*at>on* m Cameroon. Conga Kenya 
Made^sc * M*i**i. Moot**** Sudan, Tan*****. and 

*Ay>c f lo npod axMaa desenbod by lt># SecrtWiaU 
OlVi Squamata 

bunjj.'Csk'f _ 

Class amphibia. 

Otk* Af*»a. 

Path AaiaAfc A4a .. . . 

rynna ___________ 

PtvototrjctM,* spp _. . ..’ 

^ hV l UM MOUUSCA 

( i A5S p CH>r,poai ( B»ai«a) 

Tndacrsdse app (ncXrf*. an ipeoei * genera and 

/r**cmr e*cepf *>oer carter data -n App II) 

^•LJM ARTHROPODA 
cuss Arachmda 

..I V! 1*1 . ____ 

^UUMCOBCHrtRATA 
class Anthoraa 

Odor Srteractma 


Common noma 


MAMMALS 

Pr«maio» Monkeys. Apes. * 
Snubnosed monkeys. 

Sry\Jb no V3d langur 
Even load Un j u l M — : 

BMckmumpc _ 

Taiun ___ 

BIRDS 

Herons. Stort*. tusea. 

Jabru... . 

Oumol Beds of Prey. 

Lego** taicon 


Flttttngoa and Abe* 


Cranes, Ra/s. BuRMds 
Oanaa__ 


REPTILES 

OococHos A4gator«, Caimans, Qa^aM 
N«Cf0C0d4* _ 


tea 


^d* Snake* 

Broad headed 
AMPfilOlAHS 
^ops, Toed* 
AvanbuUVog 
Indian bullfrog 
Pialyput Ircg 
MOLLUSCS 
Cams. Musto* 


Appc-rvJx 


fuyr^Aa ipP - 

**UM»pp 

fMAvmor a app.. _ 

♦VruSnee app _ 

PavorM app _, 

/\vrv*a app _ 

Puff?** app . 
Pocaxxy* app 


arthropods 

Arachnid* 

, Rad kneed W< 

COELEWTERATES 
C 019 IL Anamonaa 
S^ony Corals 
Slalom oorsla 
Trumpet coral*. 


tt^lirAa top — 

Si'fjA^pcva ipp .. 

niM 

U ass ffrdroaoa. 

Od« AlNrcata 


Aicyonans 
Odw CoeooINKala 

^MCpppraapp 
*>dor StOtonAwa 

p, lur r «opwi 
► ifvCLDOM 
Tamay Thascaaa 

Ca-nirtSi ctvnsnftj 

*«"*y Zamanoao 

*pp_ 


Mushroom corals 
Bowl cor a* 

6ram oorala _ 

McruMtaa_ 

Cactus cryaH _ 


Brain corals 
B>uah corals 


B"d now corals_ _ 
CauMaosror corals 


Dale sstnd 
|monm/day/ 


—; i #... 




Ogan po« corals __...___ 

PLANTS: 

Toafamfy. 

VoMo^nosmred camo«a JaiNjpcha 
2arma tarn*, Cycada 

Carasonnsa. Homcone ___ _ 

Psims corcho. M«croc*c*a. 


e/4/77 

r/i/75 


#/t/#5 

$M/#S 


6/1/85 

7/1/75 

t/1/85 

7/1/75 

8/1/85 


B/l/85 
8/1/85 
8/1'85 


8/1/85 


8/1/05 


8/1/85 

8/1/85 

8/1/05 

8/1/85 

0/1/05 

0/1/05 

a/ 1/05 

fl/IRS 

a-'i/as 
8/1/85 
8/1/85 
0/1/85 
8/1/85 
8/1/05 


0/V05 

0/1/05 

8/1/85 

8/1/05 

Zt 4/77 
7/1/7$ 
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4. Amend new purugraph (f) of § 23.23 particular species on the list to read as 
by revising the existing entries for follows: 


Spec** 

Common Name 

Appendix 

Oetefcaiod 

(mornr-da, 

year) 

CLASS MAMMALIA 

Oto Cam*or« 

Ft;* bcogskvMJS 

MAMMALS 

Carnivore* 

leopard nf* .-. , . . 

If . .. 

7/If75 

| ' Fpnnocvf} 

Fennec lot 

M_ 

4/22^76 

class aves 

Order FtlconHorntt 

Fansi*otSu9 

B^OS 

Oumai (Vdt pt Prey 

Gyratatcon.... . . 

1 

7/1/75 

Onto PMItcAxmci 

4 j amfcgu* 

Parrots. Parakeet*. Macaw* Lone* 

Great green macaw 

1 . ... 

10/26/76 

Asa rr*c*c 

Scarlet macaw 

l .... ‘_ 

10/26' 71 

Class reptiua 

Onto Oocort,** 

CtOCoGfka nfahcus foxcrjx thoa* population* on App It) 
OocoayKm pcrvsoa lc*c*pt the poptAafon of Papua New Gunea, 
me AuatraU popuiaton Sublet to ranching and Indonesian 
population autyoct to export quotas) 

CrcxrodyAx* 

REPTILES 

OocodUe*. Aikjaiorv Caiman*. Ganal* 
crocodile 

1 

7/1/75 


t ... . . 

7/1/75 

Salt water CrococMo 

II 

7/1/75 

Papua New Gum** population, the Australian population 
fcobyed to rancNng and the lndone»an popiAsbon aubfoct 
to export quotas deaenbod by the Secretariat 

CLASS AMPHlBtA 

Order Anura 

Bufo pmptona* ...._ 

AMPHIBIANS 

Frog*. Toad* 

ta 

7/1/75 

PLANT KINGOOM 

Family Arakeceee 

Pane* qunguefetu* . 

PLANTS 

Ge^eng famey 

N. 

7/1/75 

Femey Araucarwceee 

Monkejhpunte tree family 


Araucana arauca** an populations except that of ChAe 

MoNuey-punte tree 

■ 

7/1/75 

Family Compoatae (- Aaiereceae) 

Saus***a lappa 

As4e» ram#, Compose* 

Coatu*. Kuth roots 

I .. 

7/1/75 

Family CyMheaceae 

Ai spec** n the tamsy except thoaa wmh an carter data 

Cyavtaa famey, Tree fern* 

M. 

2/4/77 

/\stKAa f . Ilimi *- 1 ^ ^ 


M 

7/1/75 

<*rdp* 


N 

7/1/75 

Cyatftaa mweana . 


n 

7/1/75 

C>a#tsaf,.AHnr>>uL,) .. 


II .. 

7/1/75 

Famey Cycadaoeee 

Cycaa family. Cycad* 


A* tpeoe* at the family . . 

a 

2/4/77 

2/4/77 

Family Ock*or*acce* 

Aff apeoet »itha family 

Ockaoraa tam4y. Tree ferns 

M. ...... 

Family Otoaccreecea* 

LVscow* dWfcvxMa 

Vam lamrfy 

Kmaa. Kuta 

a. .. _ 

7/1/75 

Family Fagacea* 

CGenru* copeyvns* .... . 

Cj4?VCu 1 array 

Rot>« Copey oak 

n . .. 

7/1/75 

Family Mctwcoae 

Awdyw hum** - . . . 

Mahogany tame, 

Cabana, Moicm mahogany 

ii.„ 

7/1/75 

Family Stangenacea* 

Scanpana enepue ( Ssaryena - __ 

Stangena tamrfy 

Siangerta. Fem-leated cycad 

i . 

7/1/75 

Family Stercukeceee 

Ptnnrgort exoefc# < extedun) ..... . 

Stercuka family 

ii . 

7/1/75 

Watotsctoa tonatm t - MvAriachMi /rxraCwbo . 

WeNntacft* famey 

i 

7/1/75 

Family Zygophyaaceaa 

Guawcurn sanc/om . 

Caltrop family 

LgrMivvtSO 

ii 

7/U75 





5. Amend new paragraph (c) of $ 23.23 particular species and plant families (if family are deleted, remove the family 

by removing the existing entries for all species and genera listed under the heading), as follows: 


Specie* 

Common name 

Append! 

Dale toted 
(montn/day' 
rear) 

ANIMAL KINGOOM 

CLASS MAMMAUA 

O^der Prenatea 

Rhvnooiitacua roxaftana* _._ 

ANIMALS 

MAMMALS 

Pnmatea Monkeya, Ape*, ale 

Snub-no*e<3 tangur 

II 

7/1/75 

PLANT KINGDOM 

Family Caryophyiiaceae 

Gymnorarpo* xy?eea^Ai> 



PLANTS 

Pink family 

I 

7/1/75 

AV/ancPH^n mo«v>kcua 




1 

7/1/75 

Smm mmdAm — - 




I 

7/1/75 

SMAana putoMHm ____ .. ________ 


1 

7/1/75 

Family Cycadaceae 

Microc>cs§ cstocotm .. 

Cycaa fam#y. Cycad* 

PMma corctio. Moocyca* 


7/1/75 
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Spoc«c* 


r amly Mocmodbraceae 

_ ....... 

MMTopriw fcrtpnc** 
f imMy legumnotM I F*b*c**») 

Tf mrmC** mongo*-* ___ 

^♦r Protomu* 

»pp . ...._ _ .. 

Conoyjoawr * »pp _ 

fryvw* , __ 

&)**#* pofycapws 

*>!c<rm*um «pp _ .._ 

* jr% RMacaae 

Oowwa hp —___ _ 

G***mom* iwrurcM ___ 

. *hr SunpentoMr 
AM *pet*r* eircevt INK in App I 
TNmcAaewc©*# 

P*mJ*§ phynt+Jei 
V«wtwn*c«*e 

r*>t***jii /nonpuCb*___ 

Fjrily Wo*«r*Cf><tt«M 

All ipoooi «*orp» tn«! m Afo 


6. Paragraph (dj of § 23 23 is revised to 
redd as follows: 

* • • • • 

(dj All living or dead animals and 
plants in Appendix I or II and all readily 
r> i;' Sizable ports and derivatives 
thereof are subject to the regulations of 
th s Part, except for the following for 
plants in Appendix II: (1) Seeds, spores. 
* n( l pollen (including polSinia) other 
than seeds of Cycadaceae spp., 

St .necriaceae spp.. and Zamiaceae spp.; 
(2) tissue cultures and flasked seedling 
ailt ires; (2) parts and derivatives, other 
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Common name 


Afpenddi 


C)4i» taiod 

fr\jntn.'<Up 

ywl 


Kongtroo Mwi 
Black Mnpatooi 
Pea limit 


BankMt ___ 

^moka bL%ho% 
SN>wy pry»ndtfl 


Wtxxiy pear* 
Rcio larn*f 
Ooaoot 

Slsngena frmrfy 

Mr7«^uum f»r*+f 

Qualop tv.fl 


L_ 

1* 


•/»/ 79 
6/26/79 

7/1/75 

7/1/75 

s/aem 

6/2S.-79 
6/26/79 
6/28/79 
6/26/79 

6/26/79 
6/26/79 

2/4/77 

6/26/79 

7/1/75 

2/4/77 


than roots and readily recognizable 
parts thereof, of Panox quinquefotius: (4) 
fruits and parts and derivatives thereof 
of naturalized or artificially propagated 
Caetaceae spp.. and separate stem joints 
(pads) and parts and derivatives thereof 
of naturalized or artificially propagated 
species of Opuntia subgenus Opuntia : 

(5) separate leaves and parts and 
derivatives thereof of naturalized or 
artificially propagated Aloe vera : and (6) 
cut flowers of artificially propagated 
Orchidaceac spp., and fruits and parts 
and derivatives thereof of artificially 


propagated Vanilla spp. All living or 
dead animals and plunts included in 
Appendix 111, and readily recognizable 
parts or derivatives thereof specified in 
the list of species, are subject to the 
regulations of this part 
• • • • • 

Dated: October 15.1<*Q5. 

P. Daniel Smith. 

Deputy Assistant Secretory for fish and 
Wildlife and Parks. 

[FR Doc. 8S-27877 Filed 11-21-85; 8 45 am| 
BILLING COOC 4310-SS-M 
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Proposed Rules 


Federal Register 

Veil. 50. No. 226 
Friday. November 22. 1965 


Tfas section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of tho final 
rules 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 70 

Voluntary Standards and Grades for 
Poultry 

Correction 

In the correction to FR Doc. 85-25383. 
appearing on page 45829. in the issue of 
Monday. November 4, 1985, make the 
following correction: 

In the second column, item (9) should 
read: 

§ 70.222 | Corrected 1 

(9) On the same page, in the third 
column, in § 70.222(c), in the fourth line, 
“lilum" should read “ilium”. 

BILLING CODE 1505-0141 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Parts 70. 72. 73. and 74 

Changes to Safeguards Reporting 
Requirements 

agency: Nuclear Regulatory 
Commission. 

action: Proposed rule; Extension of 
comment period. 

summary: On August 27,1985 (50 FR 
34708). the NRC published for public 
comment amendments to its regulations 
for the reporting of safeguards events. 
The proposed rule would clarify the 
reporting requirements for NRC 
licensees and would improve the NRC 
safeguards event data base by requiring 
more uniform safeguards event reports. 
The comment period for this proposed 
rule was to have expired on November 
27,1985. Since the supporting guidance 
for the rule was not available for 
licensee inspection for more than 60 
days into the rule's 90-day public 
comment period, the NRC has decided 
to extend the public comment period for 
the rule to coincide w ith thal of its 


supporting guidance. The extended 
comment period now expires on 
December 31.1985. 
dates: The comment period has been 
extended and now expires on December 
31,1985. Comments received after this 
date will be considered if it is practical 
to do so but assurance of consideration 
cannot be given except as to comments 
received before this date. 
addresses: Send written comments or 
suggestions to the Secretary of the 
Commission. tLS. Nuclear Regulatory 
Commission. Washington, DC 20555. 
Attention: Docketing and Service 
Branch. Comments received may be 
examined at the NRC Public Document 
Room, 1717 H Street NW„ Washington. 
DC. 

FOR FURTHER INFORMATION CONTACT: 

(oseph Yardumian, (301) 427-4753, or 
Priscilla A. Dwyer. (301) 427-4773, 
Safeguards Reactor Regulatory 
Requirements Section, Division of 
Safeguards. Office of Nuclear Material 
Safety and Safeguards. U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. 

Dated at Bclhesda. Maryland, this 18th day 
of November, 1985. 

For the Nuclear Regulatory Commission. 

lack W Roe. 

Acting Executive Director for Operations. 

IFR Doc. 85-27931 Filed 11-21-85; 8:45 am| 

BILLING COO€ 7590-01 M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 71 

[Airspace Docket No. 85-ASO-18J 

Proposed Alteration to Christiansted. 
St. Croix, VI, Transition Area 

agency: Federal Aviation 
Administation (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to 
enlarge the Christiansted St. Croix. VI. 
Transition Area to accommodate 
operations conducted under instrument 
flight rules (IFR) to and from 
Christiansted Harbor Seaplane Base. 
oates: Comments must be received on 
or before |unuary 0,1980. 
addresses: Send comments on the 
proposal in triplicate to: Director. FAA. 


Southern Region. Attention: Manager, 
Air Traffic Division. Docket No. 85- 
ASO-18, Federal Aviation 
Administation. P.O. Box 20636. Atlanta. 
CA 30320. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel. Room 916, 800 Independence 
Avenue, SW., Washington. DC. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

for further information contact: 

William C. Davis. Airspace and Air 
Traffic Rules Branch (ATO-230), 
Airspace-Rules and Aeronautical 
Information Division, Air Traffic 
Operations Service. Federal Aviation 
Administation. 800 Independence 
Avenue. SW.. Washington. DC 20591: 
telephone: (202) 426-8783. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views. 

• or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 85-ASO-18." The 
postcard will be date/time stumped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
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fur comments. A report summarizing 
each substantive public contact with 
FA A personnel concerned with this 
nliemaking will be filed in the docket. 

Availability of NPM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Office of 
Public Affairs. Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington. D.C. 20591, or by calling 
1-02) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM't should also request a copy of 
Advisory Circular No. 11-2 which 
d> scribes the application procedure. 

The Proposal 

The FAA is considering on 
amendment to Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) to 
provide sufficient controlled airspace 
within which operations conducted 
under 1FR to and from Christiansted 
Harbor Seaplane Base would be 
afforded the protection of the increased 
VFR minimums associated with 
controlled airspace. IFR departures from 
Christiansted Harbor Seaplane Base are 
normally assigned headings between 
360* clockwise to 090* and sufficient 
controlled airspace does not currently 
exist to accommodate such controlled 
operations. Section 71.181 of Part 71 of 
the Federal Aviation Regulations was 
republished in Handbook 7400.6A dated 
January 2.1985. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
kocp them operationally current It, 
therefore—(1) is not a "major rule" 
under Executive Order 12291; (2) is not a 
"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26.1979); and (3) does not 
"arrant preparation of a regulatory 
evaluation as the anticipated impact Is 
*o minimal. Since this is a routine matter 
mat will only affect air traffic 
procedures and air navigation, It is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

ICAO Consideration 

As part of this proposal relates to 
navigable airspace outside the United 
1 this notice is submitted in 
consonance with the International Civil 


Aviation Organization (ICAO) 
International Standards and 
Recommended Practices. 

Applicability of International 
Standards and Recommended Practices 
by the Air Traffic Operations Service. 
FAA, in areas outside domestic airspace 
of the United States is governed by 
Article 12 of. and Annex 11 to. ihe 
Convention of International Civil 
Aviation, which pertains to the 
establishment of air navigational 
facilities and services necessary to 
promoting the safe, orderly, and 
expeditious flow of civil air traffic. Their 
purpose is to ensure that civil flying on 
international air routes is carried out 
under uniform conditions designed to 
improve the safety and efficiency of air 
operations. 

The International Standards and 
Recommended Practices in Annex 11 
apply in those parts of the airspace 
under the jurisdiction of a contracting 
state, derived from ICAO, wherein air 
traffic services are provided and also 
whenever a contracting state accepts 
the responsibility of providing air traffic 
services over high seas or in airspace of 
undetermined sovereignty. A contracting 
state accepting such responsibility may 
apply the international Standards and 
Recommended Practices in a manner 
consistent with that adopted for 
airspace under its domestic jurisdiction. 

In accordance with Article 3 of the 
Convention on International Civil 
Aviation. Chicago, 1944, state aircraft 
arc exempt from the provisions of 
Annex 11 and its Standards and 
Recommended Practices. As a 
contracting state, the United States 
agreed by Article 3(d) that its stdte 
aircraft will be operated in international 
airspace with due regard for the safety 
of civil aircraft. 

Since this action involves, in part, the 
designation of navigable airspace 
outside the United States, the 
Administator is consulting with the 
Secretary of State and the Secretary of 
Defense in accordance with the 
provisions of Executive Order 10854. 

List of Subjects in 14 CFR Part 71 

Aviation safety. Transition areas. 

The Proposed Amendment 

PART 71—(AMENDED) 

Accordingly, pursuant to the authority 
delegated to me. the Federal Aviotion 
Administration proposes to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a). 1510; 
Executive Order 10854: 49 U.S.C 106(s) 


(Revised Pub. L 97-149. januory 12.1983!: 14 
CFR 11 89. 

5 71.181 I Amended I 

2. Section 71.181 is amended as 
follows: 

Chrislidiisttfd St. Croix, VI | Amended) 

By removing the words "and that airspace” 
and substituting the words "within a 65*mile 
radius or Christiansted Harbor Sedplane Base 
Cl*t. 17*4511* Nh long. 84*42*24" N): and that 
airspace" and by removing "VOR" wherever 
it appears and substituting “VOR/DME." 
Also, by removing **060’" wherever it appears 
and substituting *069*." 

Issued in Washington. D.C, on November 
13,1985. 

Daniel J. Peterson, 

Manager, Airspace-Rales and Aeronautics! 
Information Division. 

[FR Doc. 85-27804 Filed 11-21-85: 8 45 am| 

b<lliwg coot 4910-o-u 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 154 

(Docket No. RM85-1-000 (Part D)| 

Regulation of Natural Gas Pipelines 
After Partial Decontrol 

Issued November 19.1985. 

AGENCY: Federal Energy Regulatory 
Commission, Energy. 

action: Supplemental Notice of Public 
Hearing. 

summary: On October 9.1985, the 
Commission issued a Notice Requesting 
Supplemental Comments, 50 FR 42372 
(Oct. 18,1985), on a Notice of Proposed 
Rulemaking proposing a block billing 
procedure for natural gas purchase 
costs, 50 FR 24130 (June 7, 1985). 

In the notice issued on October 9. 
1985. the Commission invited oral 
presentation of data, views, and 
arguments on the proposal, to be held in 
Washington. DC. on Wednesday, 
December 11.1985. 

The Commission will provide an 
opportunity for all interested persons to 
present information on December 11. 
1985. 

OATES: The Public hearing will he held 
on December 11 and December 12 and 
will convene at 9:00 o.m. Requests to 
participate and the amount of time 
requested must be directed to th»» 
Secretary in writing by November 28. 
1985. Further notice regarding the 
schedule of witnesses will be provided 
following November 20.1985. 
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ADDRESSES: The hearing will be held in: 

I fearing Room A. Federal Energy 
Regulatory Commission, 625 North 
Capitol Street. NF... Washington. DC 
20426. 

Requests to participate und questions 
regarding participation should be 
directed to: The Office of the Secretary, 
Federal F.nergv Regulatory Commission, 
825 North Capitol Street. NR. 
Washington. DC 20426. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth F. Plumb. Office of the 
Secretary, Federal Energy' Regulatory 
Commission. B25 North Capitol Street, 
NR, Washington, DC 20426. (202) 357- 
8400. 

SUPPLEMENTARY INFORMATION: To 

facilitate the Commission's preparation 
for the public conference, commenters 
are urged to provide a 3-5 page 
executive summary of their positions on 
the issues raised in the request for 
supplemental comments. Each set of 
comments should provide n concise 
description of the rommenter. use the 
same numbering system us the 
Commission's inquiry when answering 
questions, and indicate by M N/A” when 
they have not answered a question. 

The public bearing will not lie a 
judicial-type proceeding. Persons 
requesting to speak will lie divided into 
participant panels and will be permitted 
time to present their remarks. There will 
be no cross examination of persons 
presenting statements; however, the 
Commissioners may question these 
persons Any further procedural rules 
will be announced by the presiding 
officer at the hearing Transcripts of the 
hearing will be available in the public 
file for this proceeding. Docket No 
RM85-1- 000 (Part D). in the 
Commission's Office of Public 
Information, and may be ordered from 
that office. 

Requests to participate in the hearing 
should bo submitted in writing by 
November 26. 1985. to the Office of the 
Secretary, and should request the 
amount of time required for tlu* oral 
presentation. Tins request must be filed 
separately from any comments filed in 
this proceeding. Persons participating at 
the hearing should, if possible, bring 50 
copies of their statement to the 
conference. A list of the participants in 
the conference will be available in the 
Commission's Office of Public 
Information and at the hearing room on 
the morning the conference is convened, 
kcnnrlh F. Plumb. 

Sttcnriary: 

|Ht Uw- 85-27937 Fill*! 11-21-413: fl:45 «m| 

BllUMG COO€ €717-01-* 


DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Part 1910 
(Oocket No. S-700 AI 

Powered Platforms for Exterior 
Building Maintenance; Public Hearing 

agency: Occupational Safety and 
I fealth Administration: Labor (OSIIA). 
Labor. 

action: Notice of informal hearing. 

summary: This notice schedules and 
informal public hearing on OSilA's 
proposed revised standard on powered 
platforms for exterior building 
maintenance (50 FR 2890. January 22. 
1985), 

DATES: Notices of intention to appear at 
the informal public hearing and written 
comments on all relevant issues must be 
postmarked by January 21.1985. 
Testimony and all evidence which will 
be offered into the hearing record must 
be postmarked by February 5.1986 The 
hearing will be held in Chicago, Illinois, 
on February 19 and 20. 1986, and will 
begin at 9:30 a.ra. If it is necessary, the 
hearing will continue on February 21. 
198a 

addresses: Notices of intention to 
appear and testimony and documentary 
e\ idence which will be introduced into 
the hearing record must be sent to Mr. 
Tom Hall, U.S, Department of Labor, 
Occupational Safety and Health 
Administration. Division of Consumer 
Affairs. Room N3662. 260 Constitution 
Avenue. NW.. Washington, DC 20210. 
(202) 523-8024. Written comments on all 
relevant issues must be sent to the 
Docket Office. Docket No. S-700A. 

Room N3679. 200 Constitution Avenue. 
NW.. Washington, DC 20210. (202) 523- 
7894. The informal pulic hearing will be 
held February 19, 20 1986, in the George 
I Room. Thr Ambassador West. 1300 
North State Parkway. Chicago. Illinois 
60510. (312) 787-7900. 

FOR FURTHER INFORMATION CONTACT: 
Hearing: Mr. Tom Hall. U.S Deparlmenl 
of Labor, Occupational Safety and 
Health Administration. Division of 
Consumer Affairs, Room N3662. 200 
Constitution Avenue. NW., 
Washington. DC 20210. (202) 523-8024. 
Proposal: Mr. James Foster. 

Occupational Safety and Health 
Administration. Room N3G37. U.S. 
Department of Latior . Washington. 

DC 20210,(202) 523-8148. 

SUPPLEMENTARY INFORMATION. On 

January 22.1985. OSH A published ii 
N otice of Proposed Rulemaking to revise 


the current standard for Powered 
Plulfurms for Exterior Building 
Maintenance. 29 CFR 191G.Wi (50 FR 
285)0). Written comments and requests 
for a hearing were to be received by 
March 25, 1985. The deadline for 
comments and requests for a hearing 
was subsequently extended until June 3 
1985 (50 FR 15750.) On June 26.1985. 

OSI IA reopened the period in which In 
file written comments on the 
Preliminary Regulatory Impact 
Assessment (PR1A). which had not been 
available for public review during the 
earlier comment period. Written 
comments on the PRIA were to l»e 
received by August 1.1985 (50 FR 2730"I 

In response to the proposed rule, 
OSHA has received several requests for 
public hearings. This notice announce* 
the schedule for an informal public 
hearing which will be held lo examine 
specific issues raised in the comment** 
and hearing requests as well as other 
relevant issues. The heaing will not 
examine issues related to temporary 
installations used for exterior building 
maintenance now regulated by 29 CFR 
1910.28 OSHA is presently developing it 
revision of 29 CFR 1910.28. In this 
scheduled rulemaking hearing. OSI IA 
seeks additional information only on thr 
proposed amendment to the standard on 
powered platforms for exterior building 
maintenance, which are permanent 
installations (29 CFR 1910.(38). OSI iA 
specifically invites comments and 
testimony on the issues listed below: 

Hearing Issues 

(u) Elevated Interior Building 
Maintenance 

OSHA has proposed in paragraph 
(b)(1) that the standard would not appl 
to platform installations used for 
maintaning the elevated interior of 
buildings (atriums). Al the same time. 
OSHA requested comment on whether 
the coverage of atriums should be 
addressed in n separate standard or 
whether the proposal should bp revised 
lo address atriums. The need for h 
separate standard was supported by a 
commcntor because of the difference in 
working environments, the necessity of 
horizontal and vertical movement of the 
platform in some installations and the 
abnormal working position of personnel 
due lo sloping a I Hum roofs. Several 
commentors agreed that atriums should 
be addressed in a srparate standard, 
since these elevated areas arc becoming 
more complex and specific criteria 
would have to be developed. Other 
commentors suggested that the present 
proposal should apply lo atriums since u 
number of condilions are similar to 
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exterior elevations. OS! IA seeks more 
definitive data and testimony in 
indentifying those requirements in the 
proposal which might be included 
should OSI IA decide to include atrium 
maintenance using permant installations 
in this standard. What additional 
requirements should OSMA consider 
that would be applicable to atrium 
maintenance? Whut woul be the 
anticipated burden of complying with 
lh».‘se suggested requirements? OSH A 
would be particularly interested in 
obtaining information on working 
methods, equipment and building 
modification, maintenance 
consideration, fall protection, and 
accident data related to atrium 
maintenance. 

lb) Intermittent Stabilization 

{1| Limit on Horizontal Movement of the 

Platform 

Design requirements and various cost 
factors have been responsible for the 
development of new types of 
stabilization systems for powered 
platforms which involve intermittent 
stabilization, rather than continuous 
stabilization. Since the current OSHA 
standard does not address this new 
technology, requirements for 
intermittent stabilization systems have 
been introduced in the proposed 
revision. For optimum stability of the 
platform in an intermittent system and 
to reduce the risk of employee fulls, the 
proposal in paragraph *(e)(2)(iit)(A) 
requires that the platform should tie able 
to move laterally no more thut 14 inches 
(0.4m) in either direction during steady 
winds of 40 miles per hour (94.3 km/hr) 
velocity. This 14-inch (0.4m) limit on 
lateral displacement would also be 
required in paragraph (e)(2)(iii)(C) for 
systems utilizing angulated roping and 
bice rollers for those platforms which do 
not exceed 130 feet (39.6m) in vertical 
travel. A number of commentors have 
objected to the use of this performance 
criterion for intermittent stabilization 
systems, and claimed that the platform 
would displace 14 inches (0.4in) laterally 
under normal operation and would not 
couse a person to fall. One commentor 
Rested that the 14-inch (0.4m) 
allowable limit be reduced to a more 
conservative 12 Inches (0.3m). while 
another commentor suggested his limit 
,J c* increased to 24 Inches (0.6m) OSHA 
is interested in receiving documented 
d.ita regarding the need for a limit on 

horizontal movement of an 
wtermittently stabilized platform If 
neoded, what should be the maximum 
hnut for horizontal movement? What 
ot.wr variables, such as wind velocity, 
human reaction time, etg. should be 


considered in the development of this 
maximum limit? What is the effect of 
w ind gusts on the stability of persons on 
the platform if a horizontal limit is not 
established? Is there a need to provide 
stabilization guidelines, such as the 
tables in Appendix C of the proposal? 
Are there other performance criteria 
which should be applied to intermittent 
stabilization systems in lieu of or in 
addition to the limit on horizontal 
movement, which are not provided in 
the proposal? 

(2) Tie-in Guides for Upper Building 
Elevations 

In many buildings, there is 
considerable variation in the design of 
the upper sections of the building 
exterior, which inhibits the use of tie-in 
guides. To provide for these variations, 
without reducing employee safety, 
paragraph (c)(2)(H) of the proposal 
permits the elimination of stabilizer 
guides for not more than 50 feet (15.3m) 
of the uppermost elevation of the 
building or not more than 75 feet (22.9m) 
if angulated roping is employed. The 
distance of 50 feet (15.3m) is the same as 
the maximum distance permitted 
between stabilizer guides located on the 
building face below. Some commentors 
have suggested that the stabilizer guide 
exception for the upper elevations be 
changed to 130 feet (39.6m), since a 
stabilizer guide exception of 130 feet 
(39.6m) is permitted from ground level if 
the installation utilizes angulated roping. 
Other commentors have agreed with the 
proposed limit of 50 feet (15.3m) for the 
upper elevation stabilizer guides. OSI IA 
is interested in receiving more 
information on the proper spacing of 
stabilizer guides for the upper sections 
of a building exterior. Are there criteria 
which should be used to establish the 
location of the first stabilizer guide on 
the building face? 

(3) Intermittent Stabilization on Ground 
Rigged Platforms 

The proposal, in paragraph 
(e)(2)[iii)(AH6). prohibits the use of an 
intermittent stabilization system on 
ground rigged platforms. This 
prohibition is based on the assumption 
that for ground rigged platforms 
stabilizer tics cannot be attached to the 
building anchors during the first ascent 
to a roof level. The absence of these 
stabilizer ties would permit unlimited 
lateral movement of the platform during 
its first ascent and expose employees to 
an unsafe condition. A number of 
commentors. R.D. Warner Co. Inc. (Ex. 
9-34). Becor Western Inc, (Ex. 9-37). and 
Powered Platforms Mfg. (Ex. 9-23), have 
staled that there are methods and 
equipment presently available which 


permit the use of intermittent 
stabilization systems on ground rigged 
platforms. OSHA i9 intersted in 
obtaining detailed information on such 
systems. Have these systems been 
analyzed hrc! accepted by a 
professional engineer experienced in 
such design? What arc the relevant 
equipment costs for such stabilization 
systems when used with ground rigged 
platforms? What are the work 
procedures to be followed by employees 
in operating these systems? 

(4) Building Anchors 

The vertical interval between building 
anchors is limited to 50 feet (15.3m) in 
paragraph (e)(2)(iii)(A)(I) of the 
proposal. Some commentors have 
suggested that this interval should be 
limited to 40 feet (122m). or every three 
floors, based on their own experiences. 
In addition, a commentor has 
recommended that taller buildings 
require special consideration and the 
vertical interval should be reduced to 30 
feet (9.2m) for buildings of a height in 
excess of 500 feet (153m). OSHA solicits 
information on whether a reduction in 
the maximum vertical interval is 
justified and will not be a limiting factor 
in the use of intermittent systems. Also, 
what criteria should be used, if 
necessary, for reducing the vertical 
interval of buildings of a height in 
excecs of 500 feet (153m)? 

(a) Button Guide Stabilization System 

Another alternative stabilization 
system in use for powered platforms is 
the button guide stabilization system. In 
the proposal, under paragraphs 
(e)(2)(fii)(U). (B)(1). (B)(2). (B)(3). there 
are requirements for the guide bars and 
building buttons, and the relationship 
between these two components. A 
number of commentors have stated that 
there have been problems associated 
with the use of these systems, such os 
safety lines catching on the building 
buttons, misalignment of the buttons due 
to variances in building construction, 
button breakage due to guide bar 
hangups, and hand injuries received in 
the handling and storage of the guide 
bars. OSHA is interested in receiving 
information on these systems which will 
address these problems. What other 
requirements should be adopted for the 
guide bars and building buttons? What 
should be the proper tolerance in the 
engagement of the button and the guide 
bar? Should there be a limit on the 
weight of the guide ba/? Whut means 
should be required of these stabilization 
systems to permit easy engagement of 
the button and guide bar during the 
descent of the platform? Should the 
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button guide system be limited to 
specific building installations? What is 
the recommended maximum speed for a 
platform stabilized with a button guide 
system? Is there a need to adopt specific 
maintenance criteria for these systems? 
Should employees receive additional 
training to operate such systems? 

(d) Supported Equipment 

In paragraphs |f)|l>H»). <d) and (iii). 
OSHA proposes requirements for 
supported equipment which utilizes 
drive wheels lo engage the building 
guides for the purpose of raising and 
lowering the platform. The basis for 
these requirements is found in the ANSI 
draft standard A12U.1—November 1981. 
Some commentors have recommended 
that tlw.se requirements be deleted since 
they have no knowledge of any system 
which utilizes such equipment. It is their 
belief that these requirements were 
introduced into the ANSI draft in 
anticipation of future use of this type of * 
equipment OSHA seeks information on 
the availability and current use of 
supported equipment. Are there manned 
platform installations in use which 
utilize support methods rattier than 
suspension methods? Are suppliers 
providing suppott equipment 
components? Under what conditions 
would support methods Ik* used in lieu 
of suspension methods? Is it anticipated 
that support equipment will be utilized 
in future building installations? 

(c) Suspension Equipment 

(1) OuUiggets 

In the proposal, under paragraph 
ir)(3)(iit)|A), OSHA permits the use of 
transportable outriggers in supporting a 
ground rigged platform if the point of 
suspension is limited to 130 fed (39.6ml. 
The point of suspension can be 
increased to 300 feet (HI.8m) if the 
platform is continuously engaged to the 
face of the building. Some commentors 
have claimed that employees are 
exposed to falling hazards in attempting 
to raise safety lines and suspension 
lines 300 feet (91.8m) for ground rigged 
platforms on a windy day. Other 
commentors have suggested that the 
point of suspension should not exceed 
200 feet (61.2m} for this type of 
installation. OSIIA seeks further 
information on the appropriate 
suspension height, if outriggers are used 
for ground rigged platforms. W hat 
accident data or related information is 
nvailahfe to support a specific bright 
limit for the point of suspension? If the 
use of outriggers is permitted as 
required in the proposal, should OSHA 
also require that some means lie 
pro\idrd to mechanically raise and 


lower electrical cable, life lines and wire 
rope when the point of suspension 
exceeds 130 feet 139.6m)? 

(2) Davits 

(i) Similarly, the proposal, under 
paragraph (f)(3)(iv)(D)(l). limits the 
height of the point of suspension for 
davit installations where the platform 
cannot be raised above the building face 
being serviced. The platform suspension 
would be limited to 130 feet (39.6m) if it 
Is ground rigged, uness a continuous 
means of engagement is provided on the 
face of the building with a maximum 
rise limited to 300 feet (91.8m). 
Commentors have also recommended 
that the 300 feet (91.8ml suspension 
height be reduced to 200 feet (61.2m) or 
less because of employee exposure to 
falls in lifting or lowering electrical 
cable, suspension wire rope and life 
lines. OSHA is interested in any 
accident data, or other documentation 
relative to this type of davit installation, 
which supports a specific height limit for 
the point of suspension. Should OS11A 
require mechanical means to raise or 
lower cable and lines when the point of 
suspension exceeds 130 feet (39.6m)? 

(ii) A commentor has criticized the 
proposed requirement in paragraph 
(Q( 3 )(iv)(F)(t) that a transportable davit 
weighing more that 75 pounds (34kg) 
shall be provided with a means for its 
tiansport. and claims that the weight 
permitted for manual transport is 
excessive and discriminatory toward 
eployees with limited strength. OSHA 
solicits suggestions, views and 
arguments on the proposed requirement 
and the need to also address davit 
height limits in this same provision. In 
addition. OSHA requests comment on 
whether a requirement should be added 
w hich would limit the height of the davit 
center of gravity to not more that three 
feet above grade during mechanical 
transport and installation, except tip-up. 
Suggestions should be accompanied by 
supporting data. 

(iii) OSHA has proposed in paragraph 
(f)(31(1v)(F)(2) that a transportable davit 
shall be provided with a pivoting socket 
or base that will allow insertion or 
removal of a davit at a position of not 
more than 35 degrees above the 
horizontal. Several commentors have 
suggested that this provision be changed 
to allow davits to be inserted into 
sockets horizontally ami secured before 
being raised to a vertical position. It was 
their belief that this change would 
prevent the possibility of employees 
sustaining injury or loss of control 
during the lifting of the davit. OSHA 
requests comments, views and 
arguments on the proposed change in 
requirements, especially with regard to 
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its feasibility, utility and its contribution 
to hazard reduction. 

(3) Secondary Suspension Systpms 

A number of commentors have 
objected to the proposed requirement in 
paragraph (T)(5)(ii)(M) that a secondary 
suspension system is to be used in 
conjunction with horizontal life lines, if 
vertical life lines are not selected for 
employee protection. It was urgued that 
this provision would eliminate the use of 
outriggers and davits since the 
necessary accumulation of the 
secondary wire rope on the platform 
would considerably increase the weight 
of the platform. It was stated that this 
increased weight would then require u 
roof carriage installation resulting in 
higher equipment and building costs. It 
was further argued that in some 
geographical areas this proposed 
requirement would effectively mandate 
4-wire suspension ropes when heights 
exceeded 300 feet (91.8m). One 
commentor stated that if the proposed 
requirements for proper engineering, 
maintenance, and wire replacement 
were followed, there w r as no need to 
require a redundant secondary 
suspension system. Comments on this 
subject should be correlated with Issue 
(L)(10) below. In a related comment, it 
was suggested that OSHA should limit 
the use of vertical life lines to 300 feet 
(91.8m) because of the difficulty of 
handling excessively lung lines, and 
require that employees be secured to the 
platform with horizontal Ufe lines when 
such heights exceed 300 feet (91.8m). 
OSHA requests comments, suggestions 
and arguments regarding the proposed 
requirement for a secondary suspension 
system and on limiting the height of 
vertical life lines to 300 feet (91.8m). 
Please submit supporting information 
with any comments or suggestions 
provided 

(4) Suspension Wire Rope 

(i) A number of commentors have 
suggested that OSHA expand its 
proposed inspection and replacement 
requirements for suspension wire rope 
in paragraph (g)(5) and also add Speedir 
requirements for inspection records and 
rope maintenance. For example, sevpral 
commentors have suggested that 
thorough daily inspections In* made of 
ropes in use. in addition to the 30-dav 
inspection requirement, since the rep** 
subject to environmental exposure, 
abuse and vandalism. Also, it was 
suggested that records of per iodic 
inspections be kept for a period of three 
years for review On the subject of wirt 
rope replacement, one commentor 
stressed the need for replacement M 18 
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month intervals, to offset any errors in 
juicing the life of wire rope, while 
another commentor recommended the 
use of mandatory replacement criteria 
rather than the nonmandatory rope 
replacement criteria listed in Appendix 
A In addition, rope maintenance criteria 
wore advocated by another commentor. 
since OSHA did not specifically address 
rope maintenance. OSHA solicits 
comments and suggestions regarding the 
need for. the content of, and the 
feasibility of these recommendations. 

Any suggestions should be accompanied 
by supporting information. What would 
bo the anticipated burden for employers 
in complying with the suggested 
revisions and additions? 

|n) One commentor has suggested that 
OSI IA eliminate the proposed 
requirement in paragraph (h)(4) that 
;> pension wire rope be reshackled at 
tbe non-drum ends at intervals not 
exceeding 24 months. It was noted that 
(be requirement is based on the elevator 
industry experience in which elevator 
ropes are subjected to fatigue failures at 
•he shackles due to hundreds of elevator 
lifts a day. Powered platforms, it was 
stated, may only make four or five lifts a 
day for half the work days in a year and 
•is a result are not subjected to enough 
operations to justify this requirement. 

The commentor concluded that the wire 
rup* would probably be replaced 
Realise of wire breaks long before there 
•ms a need for reshackling. OSHA 
'♦’quests views and arguments on 
whether this proposed requirement is 
appropriate. Please provide data in 
support of any recommendations 
Emitted. 

fin) In the proposal, under paragraph 
I0|7)lii|. OSHA has provided the 
formula which is to be used in 
dculating the safety factor of the 
suspension wire rope. The MacWhyte 
Company has suggested that the 
pMposed formula be amended to take 
n,u account the efficiency (E) of the 
w,r * rope termination to be used since a 
'•ire rope suspension depends greatly 
l, Pon the termination efficiency. The 
proposed formula would be amended by 
Ming the efficiency |E) of the wire rope 
termination to the numerator as follows: 

„ StKKN) 

F= 

W 

i He introduction of the efficiency 
m ^ht require a reduction in’lhe 
Mrking lead of the platform to maintain 
required 10:1 safety factor. OSHA 
5 ‘* lr >'s comments, vfrtvs and arguments 
g irding the suggested formula change, 
"pporting information should 


accompany comments, with emphasis 
on the feasibility and utility of the 
suggested change. 

(iv) OSHA has received comments on 
proposed paragraph (f)(7}[i) which 
suggest that OSHA should require 
specific types of wire rope terminations, 
such as babbitted sockets, zinced 
fastenings or swaged attachments rather 
than relying on specifications 
recommended by the hoisting machine 
manufacturer. In addition, it was 
suggested that OSHA require that rope 
terminations be capable of developing 
not less than 80*$ of ihe catalog breaking 
strength of the wire rope specified by 
the manufacturer. OSI IA requests 
comments and views regarding these 
suggested changes to the proposal. Is it 
appropriate for OSHA to identify the 
wire rope terminations that are * 
acceptable? Are there any other criteria 
relative to these terminations that 
should be required by OSHA? What is 
the basis for selecting the strength factor 
of wire rope terminations? 

((] Secondary Brakes 

Several commentors have suggested 
that the proposed requirements for a 
secondary brake on a hoisting machine 
in paragraph lO(4)(ix)(B) are inadequate 
and should be expanded to include 
additional specific criteria. Some of the 
recommended additional criteria are as 
follows: (1) The brake shall actuate only 
under prescribed emergency conditions 
and shall not be bypassed or prevented 
from operating by any other device; (2) 
the brake will act on a specific 
component of a winding drum, traction 
drum or traction sheave-type hoist; (3) 
the brake will not fail to operate 
because of outside contamination; and 
(4) brake actuation shall impose no more 
than a specified amount of loading on 
hoisting system components. OSHA 
solicits comments and suggestions on 
the feasibility and appropriateness of 
increasing the requirements for 
secondary brakes in the standard. What 
should be included in these 
requirements? Would these 
requirements normally be specified by 
the Registered Professional Engineer 
responsible for the design of the 
equipment? Please provide supporting 
data. 

(g) Electrical Requirements 

Several commentors have 
recommended the elimination of a 
number of proposed electrical 
requirements because of duplication in 
the National Electrical Code (N.E.C.) 
These requirements ore located in the 
proposal at 29 CFR 1910.60 (e)(11) (it) 
and (iii). and at 29 CFR 1010.66 (f)(8). 
These requirements address voltage 


drop, equipment power circuit, and 
protection against electrical overloads. 
These requirements are not presently 
covered in OSHA's electrical standards 
under 29 CFR Part 1910. Subpart-S and 
therefore would not be enforced by 
OSHA if they were removed from this 
proposal. OSHA requests comments, 
suggestions and arguments regarding 
these electrical requirements which 
specifically relate to powered platforms. 
Should OSHA assume that the N.E.C. 
provisions will be followed by builders 
as they relate to powered platforms, 
therefoie obviating the need to include 
these requirements in the proposal? Are 
there other electrical requirements in the 
proposal which are thought to be 
duplicated in the N.E.C.? Suggestions 
should be accompanied by supporting 
information. 

(ft) Cable Stabilization 

OSHA has received a number of 
conflicting views on the proposed 
requirement in paragraph (e)(8)(iii) that 
hanging cables under tension should be 
stabilized if the vertical travel exceed 
600 feet (183.0m). One commenter has 
knowledge of a number of installations 
without such stabilization and claims 
there is no evidence of a hazardous 
condition. Another commenter 
recommends that cable under tension 
should be stabilized at the same 
distance as those not under tension, 
which is 200 feet (61.2m). OSHA solicits 
comments, views, and arguments on the 
proposed cable stabilization 
requirement. Please provide supporting 
data with any suggestions made on this 
provision. 

(i) Equipment 

(1) Platform Passage 

Several commentors have objected to 
the proposed requirement in paragraph 
(f)(5)(if)(A) that a 12-inch (G.3m) wide 
passage shall be provided at or past any 
obstruction on the platform. These 
commentors contend lhat the provision 
would effectively exclude traction hoist 
units or drum type units mounted on the 
platform, while others suggest that this 
provision should not apply if hoists are 
located not more than 18 inches (0.5m) 
from the end of the platform. Some 
commentors have suggested that OSHA 
should be concerned with safe passage 
by the obstruction rather than physical 
dimensions of 12 inches (0,3m). and 
suggest that there should be an access 
way which will permit an employee to 
work on either side of the obstruction. 
OSI IA requests comments and 
suggestions on this platform passage 
requirement. Should OSHA modify this 
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requirement for specific conditions 
related to type of hoist used and its 
location on the platform? What would 
be considered proper access to cither 
side of an obstruction on a platform? 
Please submit supporting information. 

(2) Platform roll 

In the proposal, under paragraph 
(f)(5)(ii)(C). OSHA restricts the 
platform’s inboard to outboard roll 
about the longitudinal axis to a 
maximum of 15 degrees from a 
horizontal plane. One commenter stated 
that the large allowance of 15 degrees is 
unacceptable due to additional loading 
that would be introduced into the 
platform as a result of such rotation. 

This commentor suggested 5 degrees as 
an acceptable roll limit. Another 
commenter supported the proposed roll 
allowance of 15 degrees as an 
acceptable figure. OSHA solicits 
comment on the feasibility and 
adequacy of this requirement in 
addressing platform roll hazards. Any 
suggestions should be accompanied by 
supporting information. 

(3) Protection of Platform Members 

Several commentors have suggested 
that OSHA be more specific in its 
proposed requirement of paragraph 

(i](2)(iii) that platform members, 
including wire rope, should be shielded 
when heat producing processes or 
corrosive substances are used on the 
platform. One commentor has suggested 
that OSHA prohibit the use of a 
platform and its components if adequate 
precautions are not taken to protect the 
platform from damage due to corrosive 
substances as recommended by the 
platform manufacturer, it was also 
suggested that wire ropes contacted by 
a heat producing process should be 
considered permanently damaged and 
removed as a means of platform 
support. OSHA solicits comments and 
suggestions regarding the utility and 
feasibility of requiring specific 
procedures to protect platform members. 
Suggestions should be accompanied by 
supporting data. 

(4) Roof Carriage Stability 

In some platform installations the 
carriage system's stability is obtained 
by a tie-down device secured to the 
building. One commenter suggested that 
an interlock be provided to prevent 
vertical platform movement, unless the 
tie-down is properly engaged. The 
proposal does not address this issue, 
and OS! IA requests comments and 
views regarding ihe feasibility, utility 
and burden of the suggested addition to 
carriage stability requirements. Please 


provide supporting information with any 
comments submitted. 

(j) Troining 

In paragraph (i)(l)(iv) of the proposal, 
employers would be required to provide 
written work procedures for employee 
training. The development of work 
procedures, as a training method, would 
impose a paperwork burden which did 
not previously exist. In an effort to 
comply with the Paperwork Reduction 
Act of 1900. OSHA is seeking 
information on whether it should permit 
employers to develop their own training 
methods, rather than require written 
work procedures. In lieu of the 
procedures. OSHA could require written 
certification from the employer that an 
employee has satisfactorily completed 
his training. Please submit comments 
and suggestions regarding this 
alternative to the proposed training 
methods. 

(k) Issues Relative to Personal Fall 
Arrest Systems 

OSHA solicits information and data 
on a number of issues pertinent to its 
coverage of personal fall arrest systems 
for use on powered platforms which are 
set forth in Appendix D. 

(l) Body Belts and Body Harnesses 

OSHA is proposing in paragraphs 
I(d)(l)(i) and 1(e)(3) of Appendix D to 
allow body belts to be used for up to a 
six foot (1.8 m) free fall distance and a 
force limit of 10 times the worker's 
weight (10 gj or 1.800 pounds (8 kN). 
This is consistent with ANSI A10.14- 
1975 (Ex. 11-1), and a NBS report (Ex. 
11-2). It should be noted, however, that 
the variances and the compliance 
directive issued by OS! IA to allow 
intermittent stabilization systems for 
powered platforms require body 
harnesses to be used. Also, several 
authorities would restrict or prohibit the 
use of body belts in fall arrest systems, 
and allow only body harnesses. For 
example, the draft ISO international 
standard for personal fall arresting 
systems set limits on the arresting force 
permitted when using a body belt to 5 
kN (1,125 pounds) (Ex. 11-3). This draft 
ISO standard also prohibits the use of a 
system which would suspend a worker 
more than 50 degrees from a vertical 
position after u fall is arrested. OSHA 
believes that the ISO requirements 
would effectively eliminate the use of 
body belts in full arrest systems, and 
permit only body harnesses. 

Another study conducted by Dr. 
Maurice Amphoux. et al. (Ex. 11^1). 
recommends that body belts not be used 
for fall arrest because of injury 
potential. It should ulso be noted that a 


British Standard (Ex. 11-5) limits the use 
of body belts to a maximum free fall of 
two feet (.6 m) and a maximum force of 
five g*. In addition, a recent review by 
the U.S. Air Force Aerospace Medical 
Research Laboratory of pertinent 
literature on personal fail arrest systems 
(Ex. 11-6) concludes that a body bell is 
not safe for prolonged suspension 
(especially motionless suspension). 

An Appendix D commentor has 
suggested a force limit of 900 pounds (4 
kN) for body belts and chest-waist 
harnesses, and 1,800 pounds (8kN) for 
body harnesses. Other commenters have 
suggested that a limitation for free fall of 
two feet (.6 m] be placed on body belt 
systems, and a force limit of five g*. 

In view of this additional information. 
OSHA requests that interested parties 
provide information, comment and 
supportive data as to the use of a body 
belt in a fall arrest system. Specifically: 

(i) Should OSHA allow the use of 
body belts in personal fall arrest 
systems? If so. what limitations should 
be placed on body belt usage? 

(ti) Is the proposed six foot (1.8 m) free 
fall limitation acceptable? Should a two 
foot (.6 m) or other limitation be adopted 
for body belts instead? 

(iii) Is the proposed 10 g n or 1,800 
pound (8 kN) force limitation for body- 
belts acceptable? 

(iv) Is there additional information 
available which indicates that prolonged 
suspension in a body belt may be a 
problem? 

(v) If body belts are not allowed in 
personal fall arrest systems, or if 
limitations are placed on their use so 
that body harnesses are more widely 
used, what are the costs and benefits of 
using body harnesses, rather than body 
belts? What is the availability and 
worker acceptance of body hamessrs in 
the powered platform industry*? 

(2) Arresting Force Limits 

On a related issue, OSHA requests 
comments and testimony concerning the 
best approach for stating the maximum 
arrest limitation in paragraph I(d)(1)(i) 
of Appendix D. By using deceleration 
alone as the limitation (as is done in the 
ANSI A10.14 Standard.) the permitted 
force value will vary with the weight of 
the worker. For instance, based on a 10 
g n limitation alone, a 275 pound (125 kg) 
worker would be permitted by the 
standard to experience 2.750 pounds 
(12.3 kN) of force during an arrest. In 
view of Ihc human tolerance information 
as discussed above. OSHA believes that 
this amount of force is unacceptable, 
and has proposed 1.800 pounds (8 kN) as 
the maximum force limitation in 
addition to a 10 g* deceleration limit. 
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OS} IA requests comments on the 
fallowing points: 

l>! Dues the proposal provide a 
r» jsonable means of taking into account 
b deceleration and force. Or should 
the limitation be expressed solely as 
f ither maximum arrest force [pounds 
fur » ) or the force generated by a 
rii ;\imum arrest deceleration ((.e.. g a )? 
(d| Is the 1 800 pound (8kN f J limitation 
" body belts and body harnesses 
t r ••per?' ff not. what should the limit be? 

information is available to support 
t dilfureut limitation for arresting force? 

i *;} The'suggested test procedures in 
Appendix D include a 130 pound (59 kg) 
i« $t weight for lanyard systems. A NDS 
Report (Ex. 11-2) identified the use of 
Kgh! i test weight-* as being more 
tip taut in meeting the 10 g„ limitation 
; Unyards than tor heavier test 
wight* because lighter test weights do 
i>< v.,»u*e lanyards to be as elastic as do 
h vier weights. I lowever. if the 
»t uulard were to impose only a force 
i'mildlion on fall arrest systems, a 130 
P nil 159 kg) test weight would not 
r« Pec! the forces to which employees 
•vor 130 pounds (59 kg) would be 
r*p*j$*d during a fall. OSHA requests 
v i»*ws« and arguments on whether 
l 30 pound 159 kg] test weight for 
«' m > ird systems is appropriate, or 
whHlaai the 220 pound (100 kg) lest 
weight, which is used for all other 
•' should also be used for 
I’lnyards during the force test. 

hv) Several enmmeutors have 
1,1 ‘ggestecl that the test equipment used 
' in .isurr arrest force have a 
; illfMicjr response of 1.000 Hz. Should 
f»r another frequency response time 
specified in the test methods? 

Snap-Hook Design 

OSI IA ha9 received a number of 
"flitting views on snap-hook design 
' veral summon tors have suggested that 
s t m $ e action snap hook (as included by 
thft definition of "Snap-hooks" in 
i'^agraph l(h)|12) of Appendix D) 
stioutd no longer be permitted because 
?,f possible unsafe conditions (roll-out) 
d favored a requirement which would 
jWndate the use of double tricking snap- 
' ,ru ta. Other commentors expressed the 
viewpoint that double locking snap- 
<an bp susceptible to the same 
1 conditions (mll-out) as single 
^ ^° n *nap-hooks. OSHA requests 
ru ^cstiuns, information, and supporting 
'mate as to the type of snap hook 
A ni< h should be permitted. In addition. 
D*\ requests information pertaining 

11 ' l*he number of snap-hooks (single 
4,l:,,on J "d double locking) in use: 


(ii) The increased cost of using double 
locking snap-hooks rather *han single 
action snap-hocks: and 

(iii) Incidents in which either single 
action or double locking snap-hooks 
have failed or disengaged in use. 

(4) Inspections 

OSHA requests comments as to 
including more definitive inspection 
criteria in paragraph 1(f) of Appendix D 
for determining when personal fall 
protection systems are no lunger 
suitable for use. Are such criteria 
available which could be included in the 
standard or appendix? 

(5) Testing 

OSI LA requests comments regarding 
testing of personal fall protection 
systems. Are manufacturers of this 
equipment presently performing tests to 
evaluate their equipment? If >a are 
these tests similar to those included in 
Appendix D. Section Ii of this proposal? 
Are products currently labeled as 
meeting a test standard, or the tests 
proposed by OSHA? What information 
is currently available to employers 
regarding compliance of existing 
personal fall protection equipment to 
test requirements? 

(!) Other Issues Raised by Comments 
Received on Appendix D 

OS! f A solicits comments from 
interested parties on these and other 
points of concern. 

(t) OSHA has proposed mandatary 
provisions for personal foil arrest 
systems in Section I of Appendix D. 
OSHA has also proposed non¬ 
mandatory' provisions in Section II of 
Appendix D which provides examples of 
test methods whose use OSHA would 
accept for determining compliance with 
Section I. A commentor on Appendix D 
has criticized the test methods section 
as inadequate and suggested that testing 
be done in accordance with test 
methods in opproved consensus 
standards for components and 
subassemblies of systems rather than 
for a complete system as OSHA has 
proposed. In addition, this commentor 
believes that tests should be mandatory. 
OSI IA requests comments and 
suggestions regarding the need for 
clarified, mandatory test methods for 
components and subassemblies of 
personal fall arrest systems. OSHA 
would be particularly Interested m any 
information about the existence or 
development of national consensus 
standards for the design and testing of 
components and subassemblies of 
personal fall arrest systems. 

(2| A commentor has criticized the 
mandatory provisions for failing to spell 


out how equipment components should 
be connected, what equipment could be 
used and the circumstances in which the 
components and subsystems of a 
.personal fall arrest system would be 
interchangeable. For example, it has 
been suggested that OSHA require 
personal fall arrest equipment 
manufacturers to label their products 
indicating w'hen employers could use 
them interchangeably and with what 
other equipment. It was also suggested 
that the components and subsystems, 
and any combinations thereof thn? an 
employer might employ, be tested to 
meet static and dynamic strength 
requirements. OSHA solicits comments 
and suggestions regarding the range of 
components and subsystems reasonably 
available to system designers and users, 
the availability of any nationally or 
internationally recognized test methods 
for components and subsystems, and 
information regarding components and 
subsystems which are not 
interchangeable. In addition, although 
OSHA s requirements cannot be directly 
imposed on the manufacturers of the 
requirement, OSHA requests public 
comment on whether or not a labeling 
requirement imposed on employers 
addressing interchangeability would be 
useful or feasible. 

(3) OSHA has presented definitions 
for key words in proposed paragraph 
(I)(b) of Appendix D. A commentor has 
criticized the definitions as incomplete 
and imprecise. OSHA solicits comments 
and suggestions regarding the adeqnncy 
of the proposed definitions, with special 
attention directed to the terms discussed 
below. 

(i) The term "body support" has been 
suggested to replace "body belt." In the 
OSI !A proposal on the grounds that the 
former, by covering "full body harness" 
(body harness), more fully describes the 
equipment which would Ire appropriate 
for fall arrest or suspension OSHA 
solicits comments and information 
regarding the appropriateness of the 
proposed change, focusing on the need 
to include body harness within the 
definition. In addition, it has been 
suggested that OSHA permit employers 
to use only the body harness for fall 
arrest. Comments on this subject should 
be included with issue (K)(J) above. 

(ii) OSI LA has proposed the terra 
"deceleration device" to describe 
certain fall arrest components. A 
commenter has suggested that 
"deceleration device" Is not properly 
descriptive and that OSf IA should 
instead utilize the terms "fall arrester." 
"energy absorber" and "self-retracting 
lifeline/lanyard" to cover the separate 
components and subsystems involved. 
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OSIIA solicits comments as to how 
adequately the term “deceleration 
device” encompasses the components 
and subsystems which are used to 
control deceleration. OSIIA also 
requests comments regarding the 
suggestion that “deceleration device” be 
replaced by more specific terms. 
Supporting information should 
accompany comments* with emphasis 
on the feasibility and utility of proposed 
changes and definitions. 

(iii) OSH A has proposed the term 
“fixed anchorage” in Appendix D to 
describe an attachment point for 
personal fall arrest equipment. It has 
been suggested that OSH A specify that 
the “anchorage” is independent and not 
part of the personal fall arrest system. It 
has also been suggested that OSHA 
require anchorages to have minimum 
strength of 3.600 pounds, when 
maximum arresting force is 1,800 pounds 
or less in order to adequately protect 
workers in worst case situations. Other 
commentors have suggested that the 
anchorage be capable of supporting at 
least twice the potential impact load of 
an employee’s fall. (Most other 
components required to have a strength 
of 5.000 pounds (22.2 kN).) Another 
commentor recommends that a 
provision be added to require that a 
permanent means to anchor lifelines be 
provided with each powered platform 
system. OSHA solicits comments, 
suggestions and information regarding 
the need for, costs, benefits, and 
feasibility of the suggested revisions, 
including alternatives, with special 
emphasis on the need to specify 
installation of anchors and identitying 
them (by such means as markings). 

(iv) OSHA has proposed the term 
“deceleration distance” in Appendix D 
to describe the distance traversed once 
the “deceleration device” is activated. It 
has been asserted that the proposed 
definition does not adequately 
distinguish between “free fall distance” 
and “deceleration distance” because 
some systems are designed so that, in 
the case of a fail, friction might not 
immediately suffice to activate the 
system. In addition, a commenter 
criticized OSHA’s distinction between 
“lifeline elongation or deceleration 
distance” because both followed the 
onset of fall arrest forces. Other 
commentors have suggested that lifeline 
elongation distance be excluded from 
the 42-inch (1.07 m) maximum 
deceleration distance specified in 
proposed paragraph I(d)(1)(ii) of 
Appendix D. OSHA solicits comments 
and suggestions on its “distance" 
definitions and requirements, and 
requests that any supporting information 


be submitted. OSHA would be 
particularly interested in information 
about situations were personal fall 
arrest systems have slid rather than 
engaged in a timely fashion. OSHA also 
requests information on the viability of 
a distinction between elongation and 
deceleration distance and regarding the 
means available to measure those 
distances. 

(4) An Appendix D commentor has 
suggested that OSHA quantify the 
corrosion resistance requirements for 
hardware in paragraph 1(c)(2). referring 
to the ASTM Salt Spray Testing 
Standard. OSHA solicits comments and 
suggestions regarding the utility and 
feasibility of quantification. Suggestions 
should be accompanied by supporting 
information. 

(5) A commentor has suggested that 
self-retracting lifelines and lanyards be 
required to meet the proposed minimum 
load requirement (3.000 pounds) of 
paragraph 1(c)(4) of Appendix D with the 
lanyard or lifeline fully extended. It was 
also suggested that OSHA specify the 
maximum arresting force to be 
transmitted by those devices taking into 
account the kind of “body belt or 
harness” used (See issue (k)(1) above). 
OSHA solicits comments and 
suggestions regarding the proposed 
requirements for self-retracting lifelines 
and lanyards. Please submit supporting 
information. 

(6) In relation to paragraph 1(c)(5) of 
Appendix D. a commentor has suggested 
that OSHA require proof-testing of dee- 
rings and snap-hooks at 100 percent of 
rated load to ensure that defective 
equipment is not used. OSHA solicits 
comments regarding the need for such 
testing and suggestions for possible 
implementation. OSHA would be 
particularly interested in information 
concerning what testing is currently 
performed or feasible, the cost of testing 
and any accidents involving defects in 
such equipment. 

(7) Several commentors have 
suggested that OSHA require that 
horizontal lifeline subsystems (as 
included in paragraph 1(c)(6) of 
Appendix D) be designed by “qualified 
persons” and that the requirements for 
horizontal lifelines be revised to include 
more detailed guidance. OSHA solicits 
comments and suggestions regarding 
these recommendations. Please submit 
supporting information. 

(8) In relation to paragraph 1(f), an 
Appendix D commentor has suggested 
that employers inspect personal fall 
arrest systems and their components for 
function as well as for appearance. 
OSHA solicits comments and 
suggestions regarding the need for, the 


content of. and feasibility of such 
inspections. Supporting information 
should accompany any 
recommendations. To what extent 
would inspection for function 
approximate testing? What would be iht 
anticipated burden of complying with 
the suggested revision? 

(9) Several commentors have 
suggested that the material in Appendix 
D on personal fall arrest systems may 
need to be repeated several times and 
that it more properly belongs in a 
separate subpart so that it may be 
referenced by other standards. OSIIA 
requests comments as to the feasibility 
and appropriateness of providing 
criteria for personal fall protection 
systems in one place in the OSHA 
General Industry standards. 

(10) Several comments have been 
received on horizontal lifelines used on 
powered platforms (see paragraph 
l910.G6(f)(5)(ii)(M). Several commentors 
have suggested that only a vertical 
lifeline attached to the building structure 
be allowed because if the platform wer** 
to fall completely, attaching to it would 
not protect employees. Another 
commentor pointed out that a horizontal 
lifeline becomes a vertical lifeline when 
one end of a platform tips (such as 
failure of the suspension rope on one 
end) which could subject an employee 
to a very long swing free fall (in many 
cases 20-30 ft.), several limes in excess 
of the allowed six foot free fall, plus 
almost certain collision injuries with the 
platform or structure. In addition, 
several other commentors have pointed 
out that if a horizontal lifeline is used, 
the attachment means (i.e., rope grab or 
rope grip) must be capable of 
automatically lacking in either direction 
along the lifeline. OSHA requests 
comments on these suggestions with 
particular emphasis on; (a) Under what 
conditions use of a horizontal lifeline on 
a platform is appropriate; (b) whether or 
not the strength of the system (including 
the scaffold suspension means and 
supports on the roof) is sufficient to 
arrest a large swing fall; and (c) wheth* r 
or not the forces generated on the 
worker are within safe limits. Comment 
on this subject should be correlated with 
issue (e)(3) above. 

Public Participation in Hearing 

Notice of Intention of Appear; Persons 
desiring to participate at the hearing 
must have postmarked a notice of 
intention to appear by January 21.1986 
Such notices must be sent ip Mr. Tom 
Hall. U.S. Department of Labor. OSHA 
Division of Consumer Affairs. Room 
N3662. 200 Constitution Avenue. NW . 
Washington. DC 20210, (202) 523-8024. 
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! hr notice of intention to appear mast 
intifin the following information. 

I Fhp name, address* «nd telephone 
mber of each person to appear; 

2 . The rapacity ill which the person 

II appear; 

3 The approximate amount of time 
(Hired for the presentation; 

4 The specific issues that will be 

1 dressed; 

5. A detailed statement of the position 
d will be taken with respect to each 
ie addressed; and 

♦» Whether the party intends to submit 
i M umentary evidence and. if so. a 
tiled summary of the evidence, 
t nmmenls: Persons desiring to fife 
r. it fen comments must have 
(marked such submissions by 
|jm ury 21. 1980. Written comments 
M be sent to OSHA Docket Office, 
f ' kef No, S-700A. Room N-3670, 200 
C ’ Mfhjfion Avenue. NW.. Washington. 
IK i 20210. (202) 523-7894. 

* ding of Testimony and Evidence Before 
the Hearing 

Any party requesting more than 10 
niinutea for presentation ut the hearing 
i): who will submit documentary 
evidence, must provide, in 
M (Implicate, the complete text of 
testimony, including all documentary 
' • fence to be presented at the hearing, 
lhtfse materials must be postmarked no 
k'ter that February 5.1986 and sent to 
Mil om Hall, U.S. Department of Labor. 
OSHA Division of Consumer Affairs, 
k nm N3662. 200 Constitution Avenue. 
VA .. Washington, DC 20210. (202) 523- 
8024. 

K«&ch submission will be reviewed in 
sht of the amount of time requested in 
notice of intention to appear. In 
instances where the information 
< ontained in the submission does not 
-Mify the amount of time requested, a 
n J' jr ** appropriate amount of time will be 
‘1 located and the participant will be 
notified of that fact prior to the hearings. 

Any person who has not substantially 
complied with the above requirement 
m A be limited to a 10-minute 
Presentation and may be requested to 
n ' irn for questioning at a later time. 

Any party who has not filed a notice 
intention to appear may be allowed to 
testify. a» ii me permits, at the discretion 
( the Administrative Law fudge, but 
N' w not be allowed to question 

Notice* of intention to appear. 

Alimony and evidence will be 
?. v *jhMo for inspection and copying nl 
! Socket Office. Docket S- 7<X)A. U.S. 

Jr partment of Labor. Occupational 
and Health Administration, 

H, ' um N-3670, 200 Constitution Avenue. 


NW. Washington. DC 20210. (202) 523- 
7894 

The hearing will commence at 9:30 
a.m. on February 19.1980 in the George I 
Room. The Ambassador West, 1300 
North Sl«de Parkway. Chicago. Illinois 
00610. Telephone (312) 787-7900. The 
hearing will begin with the resolution of 
any procedural matters relating to the 
proceeding. The hearing will be presided 
over by an Administrative Law judge 
who will have the power necessary and 
appropriate to conduct a full and fair 
informal hearing as provided in 29 CFR 
Part 1911. including the power 

1. To regulate the course of the 
proceedings; 

2. To dispose of procedural requests, 
objections and comparable matters; 

3. To confine the presentation to the 
matters pertinent to the issues raised; 

4. To regulate the conduct of those 
present at the hearing by appropriate 
means: 

5. In the Judge's discretion, to question 
and permit questioning of uny witness; 
and 

0. In the judge's discretion, to keep the 
record open for a reasonable time to 
receive written information and 
additional data, views, and arguments 
from any person who has participated in 
the oral proceedings. 

Following the close of the hearing, the 
presiding Administrative Law Judge will 
certify the record of the hearing to the 
Assistant Secretary of Labor for 
Occupational Safety and Health. The 
notice of proposed rulemaking will be 
reviewed in light of all testimony and 
written submissions received as part of 
the record, and the proposed standard 
w dl be modified or a determination will 
be made not to modify the proposed 
si mdard based on the entire record of 
the proceeding. 

Authority 

This document was prepared under 
the direction of Patrick R. Tyson, Acting 
Assistant Secretary of Labor for 
Occupational Safety and Health. U.S. 
Department of Labor. 200 Constitution 
Avenue. NW.. Washington, 1)C 20210. 

(Sue. ft. 84 Stat. 1593 (29 U S.C. G55fc 29 CFR 
Purt 1911, Secretary of Labor's Order No. 9- 
83 f18 KR 35736)) 

Signed at Washington, DC, this 13th day of 
November. 1983. 

Patriik R. Tyson. 

Acting A ssistant Secretary of l-abor 

(KR Doc. 85-27853 Filed 11-21-85:8:45 am) 

MU MG CODE 4S10-26-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 2 

(Genera! Docket Nos. 84-669 and 84-6901 

Allocating Spectrum for, and 
Establishing Other Rules and Policies 
Pertaining to, a Radiodetermination 
Satellite Service 

agency: Federal Communications 
Commission. 

action: Consolidation of filing dates. 

Summary: Th»? Federal Communications 
Commission has consolidated Ihe filing 
dates for response pleadings lo n Motion 
for Leave to File Supplementary 
Comments and Supplementary 
Comments filed by Omninet Corp. in the 
proceeding allocating spectrum for, and 
establishing other rules and policies 
pertaining to, a radiodetermination 
satellite service. 

date: All pleadings due on or before 
November 20.1985. 
address: Federal Communications 
Commission. 1919 M Street, NW., 
Washington. DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
Fern Jarmulnek, (202) 834-1682. 
SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 2 

Frequency allocation. Radio. 

Order 

In the rtuiiter of amendment of the 
Commission s Rule* to Allocate Spectrum fur. 
and to Establish other Rules and Policies 
Pertaining to. u Rudiodeterminstion Satellite 
Service, Cen. Docket No. 84-889, RM-4428: 
and Policies and Procedures for the Licensing 
of Space and Earth Stations In the 
Radiodctermination Satellite Service, Cen. 
Docket No. 84-800. 

Adopted November 14. 1985. 

Released November 15.1985. 

(49 FR 36512. September 18,1984) 

B> the Domestic Facilities Division 

1. McCaw Space Technology. Inc. 
(McCaw) h*»a filed a ' Motion for 
Consolidation of Filing Dale" for 
responsive pleadings to the ’ Motion for 
Leave to File Supplementary 
Rulemaking Comments" and 
“Supplementary Rulemaking 
Comments" filed by Omninet 
Corporation on November 7,1985. 
McCaw states that because copies of 
Onininet’s filing were hand-delivered lo 
radiodeterminalion satellite service 
applicants but mailed to a!) other 
parlies, responsive pleadings are 
currently due on two separate dales. In 
Ihe interest of administrative 
convenience. McCaw requests that the 
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filing dates be consolidated so that all 
responsive pleadings may be Hied on the 
same date. 

2. For good cause shown, the filing 
dates for pleadings responding to 
Omninefs Motion for Leave and 
Supplemental Comments will be 
consolidated, and all pleadings due on 
or before November 2U. 1985. 

Federal Communication!. Commission 

|amcs R. Keegan. 

Chief. Domestic Facilities Division. Common 
Carrier Hurra u. 

|FR Doc. 85-27783 Filed 11-21-85; 8 45 nm| 

BflUWG CODE «7t2-01-w 


47 CFR Part 73 

I MM Docket No. 84-709, RM-4756; RM- 
48671 

TV Broadcast Station in Columbia and 
Natchitoches. LA 

agency: Federal Communications 
Commission. 

action: Proposed nile. 


summary: This action proposes two 
options for the assignment of VHF 
television Channel 11 to provide a first 
commercial television service to either 
Natchitoches or Columbia. Louisiana. 

1 IMF Channel 50 can be assigned to 
either community to satisfy the demand 
for new television service. 

oates: Comments must be filed on or 
before January 9,1986, and reply 
comments on or before January 24.1986. 

address: Federal Communications 
Commission. Washington. DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

I). David Weston. Mass Media Bureau. 
(202| 634-6530. 

List of Subjects in 47 CFR Part 73 

Television broadcasting. 

PART 73—I AMENDED) 

The authority citation for Part 73 
continues to read: 

Authority: fires. 4 und 303. 48 S?at 1086. as 
amended. 1082. as amended: 47 U S.C. 154. 
303. Interpret or apply secs. 301.303. 307 48 
Slut. 1081. 1082 as amended. 1083. a* 
amended. 47 U SC.30t.1B3. 307. Other 
statutory .mil executive order provisions 
.rat bora ng or interpreted or applied bv 
hpecific sections are cited to text 
In the Matlrr of Amendment of i 73.606(6)' 
Table of Assignments. 1 ekvision Broadcast 
Stations. [Columbia and Natchitoches, 1 


' IXI*COtumuuJtT hat b*-o» Mk$ed k. Ihr csptkm. 


LooMhiuL MM Docket No. 84-709 RM-4756 
RM-4867. 

Further Notice of Proposed Rule Making 
und Order To Show Cause 

Adopted: November 4.1985 

Released: November 18.1985. 

By the Chief. Poticy and Rules Division. 

1. The Commission has before it for 
consideration the Notice of Proposed 
Rule Making. 49 FR 30541. published 
July 31.1984. proposing the assignment 
of VI IF Television Channel 11 to 
Columbia. Louisiana, in response to a 
petition filed by Larry G. Fuss. Sr. 
(“petitioner”). Comments in response to 
the Notice were filed by Arkansas 
Television Company (“ATC’j. GACO 
Communications Corporation 
(“GACO”). and petitioner. A 
counterproposal 2 * was Tiled by KTVE. 

Inc. (“KTVE*’) proposing the assignment 
of Channel 11 to Natchitoches. 

Louisiana. Reply comments supporting 
the assignment of Channel 11 to 
Natchitoches were filed by Karl F. 

Bailey. Jr. (“Bailey”), The Greater New 
Orleans Educational Television 
Foundation ( GNOETF”). KTVE. GACO 
and petitioner. 14 Opposition to the 
counterproposal was filed by KTBS, Inc. 
(“KTBS”). Late Tiled comments 
supporting the Channel 11 assignment of 
Columbia. Louisiana, were submitted by 
H. I. Schendle and oppositions thereto 
were Tiled by Louisiana Educational 
Television Authority f"LETA~). Bailey. 
KTVE. GACO and petitioner. 

2. Initially, we note that petitioner has 
withdrawn its proposal to assign 
Channel 11 to Columbia 4 * and now 
supports KTVE’s proposal to assign 
Channel 11 to Natchitoches. A staff 
study has determined that Channel 11 
can be assigned in compliance with the 
minimum distance separation 
requirements with a site restriction and 
appropriate offset changes to existing 
Channel 11 at Ft. Worth and Houston. 
Texas. The proposed offset changes, 
however, have not been given Public 
Notice before, and affected parties must 
be offered the opportunity to show 
cause why the offset changes should not 
be made. Thus, we are issuing this 
Further Notice to seek comments from 
all parties to the proposed allocation of 
Channel 11 to Natchitoches. In so doing, 
we have considered other expressions of 
interest in the Natchitoches assignment 
but have deferred consideration of 


1 TH#* ro«fttrrpnnpo«tfl [RM-WVTTl wm ptm;rd «m 

Public Not ice. October 22- IfiM. Report =1481 

* PteUttoaer filed an additional pWailrngon 
October 0, 1984 entitled Request forJ.euye (o File 
Lute Comments and.likhlxxxil Reply Ccm**ert* 
with(kawln(iUprapo«al toas»$n CheRnrl II to 
Columbia, Louisiana, and «upporlin$ the 4* < ugnroent 
of Channel 11 to Natch! tochw. Unnsiana 

4 Set fn. X : •Jprtt 


oppositions thereto pending receipt o! 
comments and replies to this Further 
Notice. 

3. Wc also note a late filed expression 
of interest in the assignment of VI IF 
Channel 11 to Columbia* and 
oppositions thereto. We take cogni2am • 
of this conflicting proposal and mther 
than requiring the filing of a formal 
counterproposal to this Further Not,Ci 
we shall propose to assign a television 
channel to Columbia herein. Stuff 
engineering studies have determined 
that ITHF television Channel 50 can br* 
assigned to Columbia ns a possible 
alternative to resolve this conflict. 
However, since it is Commission po!in\ 
to assign channels to communities only 
upon demand, proponents should 
express their interest in a U1 IF channr! 
in comments to this Further Notice. 

4. All parties may. of course submit 
additional information in their 
comments on the options listed below 
and where applicable, submit 
information on the comparative factors 
for each community including data on 
television signals received, coverage* t 
be provided beyond the community of 
license, populations to be served and 
other relevant data. In order to coraiuen 
on the comparative need for VI IF 
television service in either communin 
the following information is provided U* 
Natchitoches and Columbia. 

5. Columbia. Umisuina (population 
687) * t the seat of Caldwell Parish 
(population 10.761) is located in northc * 
Louisiana, approximately 180 kilometer 
(lip miles) west of Jackson. Mississipi 
Columbia has no local television 
service. VHF Channel 11 c an be 
assigned in compliance with the 
Commission's mileage separation 
requirements with a site restriction 9.6 
miles southwest to avoid short spacing 
to Station KTHV. Channel II c Little 
Rock, Arkansas, and Station KNHH 
(CP). Channel 11. Houma. Louisiana 
UHF Channel 504 can In? assigned 
without a site restriction. 

6. Natchitoches (population 16.66*11 
seat of Natchitoches Parish (population 
39.863) is located in northwestern 
Louisiana approximately 100 kilometer 
(65 miles) southwest of Shreveport. 
Louisiana. Natchitoches is assigned 
noncommercial educational Channr ; i 
*20 (vacant). The proposed allocation 
Channel 11 would provide the first 
commercial television assignment to d * 


* Atl pofmlittton fifurw hit From fbe 148’ 
t ' S. Census. 

• Channel 11 in Lrtlk Raci. Arlcnm. wiD ' • 

chanjtrd 4o o(N«t vwfcen a U ’ 

on Channel It. Ouuleatoo. VVtiU Vkglni*. ** 
iiwtboriti*8 by fhr VHF ifmp-ln procu'rfiny 
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community, VHF Channel 11 can be 
assigned in compliance with the 
minimum distance separation 
requirements with a site restriction 19 6 
miles north to avoid short spacing to 
Station KHOU-TV, Channel 11, Houston, 
Texas and Station KM III Channel 11, 
Houma, Louisiana. As mentioned 
earlier, the proposed assignment of 
Channel 11 will also require offset 
changes at Station KTVT, Channel 11, 

I t Worth. Texas, from “minus” to 
••zero” and Station KHOU-TV. Channel 

II Houston, Texas, from "plus” to 
“minus”. The ultimate permittee of 
Channel 11, Natchitoches, as a condition 
of the assignment to that community, 
will be required to reimburse the 
licensees of the above stations for 
reasonable expenses incurred as a result 
of the changes in offset. UUP Channel 50 
cun be assigned to Natchioches without 
a site restriction. 

7. In view of the foregoing, we believe 
the public interest would be served by 
our soliciting further comments on the 
options listed below to amend the 
Television Table of Assignments. 

i 806(b) of the Commission's Rules, 
with respect to the following 
communities: 


a* 


etopofedd 

Option 1 

&*» .. 

90+ 

Mocnw, IA__. 

'2D* ..... 

11 t fend *20« 

ft Aoan, tx„ _ 

—s+. it-.ai . 

5*. 11.21-, 


•31 *.52 

•3U , and 



52 

IX ---. 

2-. *9 . It +. 

2 •. *9 11 


13 . *14. 17, 

9) *u. 17. 


20.26.39 , 

20. 26, 


•nd 61. 

61 

Option II 

r>>rrfcO . 


11 • 

♦^ervochoi. LA ._ 

•20 ♦ ' 

*20 « fend 50 


8 Accordingly, it is ordered. That 
pursuant to $ 316(a) of the 
Communications Act of 1934, as 
amended* Gulf Television Corporation 
I CulTJ. licensee of Station KHOU-TV. 
Houston, Texas, shall show cause why 
hs license should not be modified to 
specify operation on Channel 11 - 
proposed herein instead of the present 
Channel 11 + . 

Pursuant to § 1.87 of the 
Commission’s Rules. Gulf may. not later 
|h«nJanuary 9,1986, request that a 
hearing be held on the proposed 
modification. Pursuant to 5 1.87(f), if the 
bght to request a hearing is waived. Gulf 
n °t later than January 24.1986. file 
wr ‘llen statement showing the 
particularity why its license should not 
he modified as proposed in the Onier To 
Wow Cause. In this case, the 
Commission may call upon Gulf to 


furnish additional information, 
designate the matter for hearing, or 
issue, without further proceedings, an 
Order modifying the license as provided 
in the Order To Show Couse. If the right 
to request a hearing is waived and no 
written statement is filed by the date 
referred to above. Gulf will be deemed 
to have consented to the modifications 
as proposed in the Order To Show 
Cause and a final Order will be issued 
by the Commission if the above- 
mentioned channel modifications are 
ultimately found to be in the public 
interest. 

10. It is further ordered. That the 
Secretary shall send a copy of this 
Notice of Proposed Rule Making and 
Order To Show Cause by Certified Mail, 
Return Receipt Requested, to Gulf 
Television Corporation, Station KHOU- 
TV, P.O. Box 11. Houston. Texas 77001. 

11. It is further ordered, That pursuant 
to section 316(a) of the Communications 
Act of 1934, as amended. Gaylord 
Broadcasting Company ('‘Gaylord”), 
licensee of Station KTVT(TV). Ft. 

Worth. Texas, shall show cause why its 
license should not be modified to 
specify operation on Channel 11. 
proposed herein, instead of the present 
Channel 11—. 

12. Pursuant to § 1.87 of the 
Commission's Rules. Gaylord may, not 
later than January 9,1986, request that a 
hearing be held on the proposed 
modification. Pursuant to $ 1.87(f), if the 
right to request a hearing is waived, 
Gaylord may. not later than January 24. 
I960, File a written statement showing 
the particularity why its license should 
not be modified as proposed in the 
Order To Show Couse. In this case, the 
Commission may call upon Gaylord to 
furnish additional information, 
designate the matter for hearing, or 
issue, without further proceedings, an 
Order modifying the license as provided 
in the Order To Show Cause , and a final 
Order will be issued by the Commission 
if the above-mentioned channel 
modifications are ultimately found to be 
in the public interest. 

13. It is further ordered, That the 
Secretary shall send a copy of this 
Notice of Proposed Rule Making and 
Order To Show Cause by Certified Mail, 
Return Receipt Requested, to Gaylord 
Broadcasting Company, Station 
KTVT(TV), 4801 West Freeway, Fort 
Worth, Texas 76107. 

14. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix und are 
incorporated by reference herein. Note: 

A showing of continuing interest is 


required by paragraph 2 of the Appendix 
before a channel will be assigned. 

15. Interested parties may file 
comments on or before January 9,1986, 
and reply comments on or before 
January 24.1986. and are advised to 
read the Appendix for the proper 
procedures. Additionally, a copy of such 
comments should be served on the 
petitioners, or their counsel or 
consultant, as follows: 

Larry G. Fuss. Sr., P.O. Box 3976. 

Jackson. Georgia 30233-0976 
(Petitioner) 

Julian Freret. Esq.. Booth. Freret & Imlay. 
1920 N Street NW.-Suite 520, 
Washington, DC 20036 (Counsel for 
CACO Communications Corporation) 
Christopher J. Reynolds. Esq., Dempsey 
ft Koplovitz, 1401 New York Avenue 
NW.-Suite 630. Washington. DC 
20005 (Counsel for Arkansas 
Television Co.) 

Robert A. Beizer. Esq., Schnader. 
Harrison. Segal ft Lewis, 1111—19th 
Street NW., Suite 1000, Washington, 
DC 20036 (Counsel for KTVE, Inc.) 
Lawrence M. Miller, Esq., Schwartz, 
Woods ft Miller, 1325—18th Street 
NW., Suite 206, Washington, DC 20036 
(Counsel for Greater New Orleans 
Educational Television Foundation) 
Bruce A. F.isen. Esq., Shrinsky, 

Weitzman ft Eisen. P.C., 1120 
Connecticut Avenue, Washington. DC 
20036 (Counsel for Karl F. Bailey. )r.) 
fames P. Riley. Esq.. Fletcher. Heald ft 
Hildreth. 1225 Connecticut Avenue 
NW.. Suite 400, Washington, DC 20036 
(Counsel for KTBS), Inc.) 

B. Dwight Perry. Esq., Dow, Lohnes ft 
Albertson. 1255 Twenty-Third Street 
NW„ Washington, DC 20037 (Counsel 
for ILL Schendie) 

Robert A. Woods. Esq., Schwartz. 

Woods ft Miller. 1325 18th Street NW., 
Suite 206, Washington. DC 20036 
(Counsel for Louisiana Educational 
Television Authority) 

16. It is further ordered. That the 
Secretary shall send a copy of this 
Further Notice of Proposed Rule Making 
and Order to Show Cause by Certified 
Mail, Return Receipt Requested, to: 

Edgar F. Czarra, (r. Esq.. Covington ft 

Burling. 1201 Pennsylvania Avenue 
NW.. Washington. DC 20004 (Counsel 
for Gulf Television Corporation) 

Peter D, O'Connell. Esq.. Pierson, Ball ft 
Dowd, 1000 Ring Building, 1200—18th 
Street NW.. Washington. DC 20036 
(Counsel for Gaylord Broadcasting 
Company) 

17, The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
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amend the TV Table of Assignments. 

§ 73.606(b) of the Commission s Rules. 
See. Certification that Sections 65 03 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 
§§ 71202(b). 73.504 and 71.606(h) of the 
Commission's Rules. 46 FR 11549. 
published February 9. 1961. 

18. For further information concerning 
this proceeding. contact D. David 
Weston. Mass Media Bureau. (203) «34- 
6530. However, members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration, or court 
review, all ex parte contacts are 
prohibtted in Commission proceedings, 
such as this one. which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 
other than comments officially filed at 
the Commission, or oral presentation 
requited by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not lie considered 
in the proceeding. Any reply comment 
which has not tieen served on the 
personf* *) who filed the comment to 
which ihe reph is diierJetL constitutes 
an ex parte presentation and shidi not 
be considered in the proceeding 

Federal ComnnxitKafton* Camatiwon 

Chorttfft Scholl. 

ChuPolicy ami Rales Dirts ins. Mas* SU'dia 
Ihtrtrau. 

Appendix 

i Pu'sudtit tu authority found in attfiura 
4fi|. S|cM l) 303 (g) mid |rl. uad 307(b) of the 
Communications Act of 19:t4 as amumted, 

*n d $ § 0.61.0.2041b) and 0 283 of the 
Commission * RuU s. IT IS PROPOSED TO 
AMEND the TV T*W* of Astwgnroentfv 
; rruviMb) uf the Cocnmiwon’s Rules amt 
Ke£ul<itMii!S. as set forth oi toe NoOcvof 
PrvfH*4*i Rule Staking tu which this 
Appendix is iitMthcd. 

Z Showings Ji'MjiiirtxJ Comment* ac* 
invited on the proposals) ihscuxsed In thr 
Notice of Pnyj**'d Rule Making to which 
this Appendix « irtlnchrd Phiprmentfn) w>tf 
hi? expected to answer whatever questions 
ate pre«a-Tted »n tnttml comment*. The 
pn>iMment ui a ptopuiseil .r. •ugiimeni ts also 
expected to file auminruls e\en if it oaiy 
rtrsttlmdU or incorporate* by referent:e sU 
fcrrmirr pteudtng* It should glim restulr its 
present hrrtentimi to nppfy fnr the rhnrmot IT il 
«» and. il authorized, tu huiid .♦ 

Million promptly. Failure In file may lead to 
denial uf the irquest. 

2. Cut-off Rrtjcndures. The following 
procedures will govern the 
consideration uf filings in this 
proceeding. 

(j) Cuufiterprnpoa.ils advanced in this 
pr u eetfing itself will he considered, if 
advanced in Initial comments, so that partten 


may comment on them In reply comments. 
They wilt not be considered if advanced in 
reply comments. (See $ 1.434d| of Ihc 
Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the p«opu*ul(») in 
this Notice, they will be consult!!ed as 
comments In the proceeding, and Public 
Notice to this effect will be given us long as 
they are filed before the date fur Tiling trtilxul 
comments herein. If they are bled later than 
that, they will not he considrrrd in 
connection with the decision in this ducket 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments: 

Sen-tee. Pursuant to applicable procedures 
se: ont in f 1.415 and 1420 of the 
Commission's Rules ami Regulations, 
interested parlies may file comment* and 
reply comments on or before the dates set 
forth In the Notice of Proposed Rule Making 
to which this Appendix is attached. All 
submissions by parties to this proceeding or 
persons acting on behalf of such parties must 
be made in wnllen commit*, reply comments, 
or other appropriate pleadings Comments 
shall be served on the petmunar by ttir 
person filing the comment*. Reply comments 
shall be xerved on the person!*) who filed 
commmi* to which (he reply i* directed. 

Snnh cumtnrrl* and reply comments shall be 
accompanied by a certificate of senior. (See 
$ 1.43) (a), (b). amt (cl of the Corommiun's 
Rules.) 

5. Number of Copies. In accordance w ith 
the provision* uf § 1.420 of the CnmmtMtion s 
Rules and Reguiolions, an original and four 
copies uf all comments, reply comments, 
pleadings, briefs, or otluM- documents shall be 
fmoishiid the Commission. 

6 Public Inspection of Filings All filings 
made in this proceeding will be nvmhtble for 
examination hv interested parties during 
rcguhif business hours In the Commission's 
Public Reference Room a! it* headquarter*. 
1919 M Street NW., Washington DC. 

|FR Doc. 8 6-27 940 Fried 1t-21-85 845 am) 

BULfWO COOf 87 T?*OT»ll 


47 CFR Part 76 

I MM Docket No. 8S-34* FCC 85-6071 

Carnage of Television Broadcast 
Signals by Cable Television Systems 

agency: Federal Communication* 
Commission. 

action: Inquiry aud proposed rule 
milking. 

summary: This Notice requests 
comment and specific rule proposals 
regarding mutters concerning mandatory 
carriage of television broadcast signals 
by cable television systems. This action 
is being laken in response to several 
rule making petitions and in light of the 
Court’s finding that the Commission’s 


rules concerning these matter* were 
unconstitutional. 

date: Comments are due December 30. 
1985. and replies are due January 21. 
198b. 

address: Federal Communications 
Commission, Washington. D.C. 20554 

FOR FURTHER INFORMATION CONTACT: 

Bruce Franca or Alan Stillwell. Mass 
Media Bureau. (202) 632-6302. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 76 

Cable television. 

Notice of Inquiry and Proposed rule 
Making 

In the matter of amendment of Part rt> id 
the Commission*rules concerning io»aiag< 
of television broadcast signals by cable 
television system*. MM Ducket No. 85-349 
Adopted. November 14. 1985. 

Released: November 18 1985. 

By the Coramiswon: Commissioner Qurii- 
concurring mid Issuing a statement 

Introduction 

1, By Ibis action, the Commission 
requests comment and specific role 
proposals regarding matters concern - 
carriage of television broadcast sign«il> 
by cable television systems. 

Background 

Z On July 19.1985. the United States 
Court of Appeal* held that the 
Commission’s regulations requiring that 
cable teievision systems carry certain 
local television broadcast signals were 
uncons UtutiunaL* The Court found tli»** 
the Commission’s ’’must cany* roles 
violate cable operators’ rights under t 
First Amendment to the Constitution i' 
making that decision, however, the 
Court stated that it had ’’not found it 
necessary to decide whether any 
version of the mandatory carnage mlf* 
would contravene the First 
Amendment.” * The Court further Muir ’ 
that *’(s]hou!d the Commission wish to 
reernft the rules in a manner mure 
sensitive to the First Amendment 
concerns . .. it is. of course, free to d« 


* TV w»i«* Irft open to Duckrt* 21123 51- 4- 
and M-U* iso KR lUXI) i 1WC ]) rrUtta* la rehlr 
rarriujtu vl nuilii ctumiud television •ound. pf‘*' - 11 
relKlrd teletext. end cnwtmmit Jitfotts <m ihr v< ,r ' 
t»li»nktnxi tfttmal. will t>r rnkfremnl and cotrsuf' 
Herrin. »• *ppr<svn*)r. 

* See QtumyCotyb TV lor. r #CC7«8F2d 
1434 (U.c: Dr lf*H 

* M. *1 
♦A* 
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On Qctolier 4.1985. the Coin mission 
rpceived a request for rule making filed 
By the Association of Independent 
Television Stations. Inc. (INTV) and a 
joint request filed by the National 
Association of Broadcasters (NAB), et 
ah concerning cable carriage of 
t. levision broadcast signals* in 
addition, on (October 15. 1985. a proposal 
mi this matter was filed by the 
Corporation for Public Broadcasting, the 
National Association of Public 
Television Stations and the Public 
Broadcasting Service (Public 
Broadcaster).* The proposals have 
Been placed into the record of this 
roceeding and are available for review 
•it the Commission s offices in 
Washington. D.C. (Room 239.1919 M 
Stn*et. Northwest). 

4. In its request. INTV proposes the 
rfuplion of a specific rule based on 
Motion 111 of the Copyright Act. as 
follows: 

(lahlc television carriage of television 
broadcast signals is permissible, fur purpose* 

• t section 111(c) of Title 17 of the United 
Slates Code. if the cable system carries, as 
port of the basic tier of cable service 
rrgulsurfy provided to nil subscribers at the 
minimum charge, the entire signals of ell 
b*cal television broadcast stations without 
discrimination nr charge. A television 
Broadcast station is "local** as to a cable 
system if the cable system lies within the 
local serv ice area" of the television station. 

■»* defined m 1? U.5.C 11 Iff). T 

INTV states that such a rule would not 


Th# jutn( request for rule making was Med by 
•tie National Association of Broadcasts rm. 
^wcmIwo of Maximum Service Telecomm. 

S:.ii»on Represents lives Association. American 
bmadcaiUng Companies. Inc. CBS Inc, National 
Hruailcaitips Company, tnc.. ABC Affiliates 
’'«»ochitfcm. Spanish fnlcrnatinmi! Communication* 
’’ poration. Bahia lie San Francisco Television 
Company. the Seven MUls Television Company, and 
V*t«ofUil Religious Broadcasters 
* iti»nry (••tier and Donna Lumpert (t.Hirrj filed a 
(•' tmue for rule making an Septarobei &. IUK5 
• oiir ermng grocral matter* related lu this 
^'ocredlftg. In particular. Getter request* fhat the 
( ‘•iitimvjMun take action Withdrawing the 
,n 'l ,ort *Haa <d distant signals in aR Urge market*. 

'< mg them available only in the smaller markets 
where thin/ w ttl.dtawul would be disruptive/ The 
P"M tuner Latlivves dial such action would correct 
^ current imbalance in the market caused by the 
r ° urt ‘* decision in Quincy, To the extent that this 
prtftam also raises matters that are rctevant to the 
•iwtant proceeding, we will consider them herein. 

IVI*V nutes that sertion 1)1(0 of the Copy nght 
A< i stales in penmen! part. 

‘’local service atrn of « primary rnmsmittrr * 

•a lie* case of a television broadcast station. 

' 4 ^priaes the area m which such station w entitled 
to mtioi upnn its signal being retransmit tod by a 
*a!*lr %> Mem pursuant to the rules, regulations, ami 
thorications of the Federal Communication* 
CominbsJon in effect on April 15. 19Tb . . . 


prohibit or require cat bin carriage of any 
television station and, therefore. 
Believes that there would be no 
substantial First Amendment question 
raised by ils proposal INTV indicates 
that under its proposal the cable 
operator would either choose to invoke 
the compulsory license (and corry all 
local signals) or negotiate separately for 
the use of copyright material. In support 
of its proposal. INTV states that the 
"Commission has the power to define 
those broadcast signals which are 
‘permissible* for cable carriage under 
the compulsory licensing provisions.of 
the |Copyright| Act” INTV believes that 
adoption of the above rule would 
achieve a balanced 
communkationR/copyiight market. 

5. The NAB does not offer a specific 
rule proposal but instead suggests 
various general areas for consideration. 
Tlie NAB states that the court opinion 
"serves as a kind of traffic report on 
pitfalls to be avoided" for new rules. 
They suggest that "new rules would 
require on-channel carriage of local 
signals in their entirety, on the basic tier 
and without charge to die station, 
subject to specific guidelines provided 
by the Court decision." NAB indicates 
that under the Court's guidelines "the 
Commission must have an empirical, not 
merely intuitive, basis for rules." NAB 
believes that a Notice of Proposed Rule 
Making would yield facts upon which 
the Commission could rely on in this 
matter. Finally, the NAB states that the 
new rules could be drawn more 
narrowly and flexibly to accommodate 
the court's concerns and afTord cable 
programmers greater access to cable 
systems. For example, some of the areas 
suggested by the NAB for consideration 
in any new rules include: varying cable 
channel capacity, duplicative broadcast 
signals and the definition of “local" 
station. 

6. The Public Braodcasters. in their 
proposal, request that die Commission 
consider a rule requiring cable systems 
to carry on their basic tier all public 
television stations that provide Grade B 
service to the cable system's 
community. The petitioners believe that 
"without mandatory carriage rules, the 
ability of local public television stations 
to reach significant portions of the 
audiences" may be adversely affected 
and that this "will undermine 
Commission and Congressional policies 
designed to assure the * ♦ ♦ widespread 
availability of diverse, quality public 
television programming." The Public 
Braodcasters believe that such a rule 
proposal would meet the Court's 
constitutional test 

Discussion 

7. The Commission is aware that the 


Quincy decision has caused 
considerable concern and uncertainty in 
both the broadcast and cable industries. 
Accordiugly', we t>clieve that it is 
appropriate and desirable to initiate 
both an inqHiry and rule making 
concerning this subject It also appears 
appropriate to examine Ihe 
communications policy implications of 
cable s compulsory license in light of the 
Quincy decision. 11 

a In undertaking this activity, 
however, we are aware that the Court 
has placed a heavy burden of 
justification on the Commission for any 
regulations that might impinge on rights 
protected by the First Amendment. In 
Quincy . Ihe Court expressed doubt us to 
whether the Commission's must carry 
regulations should be treated as an 
incidental burden on speech and subject 
to the less stringent constitutional test 
announced by the Supreme Court in 
United States v. O ’Brien . 391 U.S. 307, 
377 (1968). Under this standard, the 
regulations would be valid only if they 
served a substantial governmental 
interest and were no more intrusive than 
necessary to serve that interest. 
Notwithstanding this fact, the Court 
found that the Commission's must carry 
rules did nol meet the balancing test as 
an incidental burden on speech set out 
in O’Brien. In this regard the court 
stated: 

Although oar review leaves as with serious 
doubts about the appropriateness of invoking 
O’Brien s interest-bulanting formulation, we 
conclude that the rules so clearly fail muter 
that standard that we need not resolve 
whether they warrant a more exacting level 
of First Amendment scrutiny.* 

9. In light of this finding by the Court, 
we request comment on thfc proposals 
filed by INTV and the Public 
Broadcasters and the concerns raised by 
NAB. 40 In addition, we request parties 
to submit other specific proposals that 
they believe will meet the constitutional 
concerns raised by the court in Quincy. 

In this regard, we emphasize that such 


• A cable operator it permitted under compulsory 
copyright (scenting to cany certain broadcast 
signal* without having to negotiate with the 
individual broadcaster* or program supplier* lor 
copyright Si*# section 111(c) of the Copyright Act of 
1970 

• Qumcy Cable TV. Inc. ¥. FCC 708 F 2d at 1448 

•• Sections 1.403 to 1 407 of the Communion** 

ruin p neriiUy provide that petitions for rule 
making be placed cm notice and comment* sought 
a* Ui the adfcjaabUity ol initialing a proceeding in 
response to the petitions. In view of tha current 
uncertainty m the man media industries and ro 
ensure that this nde making a completed in timely 
manner, the Commission by this action is waiving 
the procedural aspects of its rule* with regard to tha 
filing of petitons for rule making and placing such 
petitions on public notice Notice and opportunity 
for comment at to the substantive proposal* 
advanced by these petitions are prov tded by this 
proceeding. 
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proposals should be carefully crafted to 
meet the constitutional strictures of the 
Court's decision in Quincy, and, at the 
same, proposals should provide clear 
justification on the basis of public 
interest need. Parties are also invited to 
submit any other information or studies 
on this matter which would enable the 
Commission to proceed directly to the 
adoption of an appropriate Report and 
Order in this matter. In particular, the 
Commission is interested in comments, 
proposals and data on the impact of 
these issues on the compulsory 
copyright licensing scheme and 
discussion on the Commission's 
authority in this area. 

10. Regulatory issues relating to the 
cable television mandatory broadcast 
signal carriage rules have been pending 
in several related proceedings which we 
now believe are properly part of this 
proceeding. These include Docket 
21472 11 which relates to the matter of 
compliance with the mandatory signal 
carriage rules by cable systems with 
limited channel capacity and two 
rulemaking petitions, one filed 
September 27,1054 requesting an inquiry 
into the continued justification of the 
Commission's must-scarry rules and one 
filed August 29,1900 by the Smaller 
Market UHF Television Station Group 
(RM-3745) seeking changes relating to 
the prohibition against cable system 
deleting, pursuant to the network 
nonduplication rules, programs from 
signals that are "significantly viewed" 
under the mandatory signal carriage 
rules. Because each of these 
proceedings, is directly related to the 
mandatory signal carriage rules that are 
under review in this proceeding each of 
these proceedings will be terminated in 
a separate order. 

11. The Commission wishes to 
proceed in this matter as expeditiously 
as possible. Absent a sufficient showing, 
the Commission will not grant requests 
for extensions of time to file comments. 

Regulatory Flexibility Act—Initial 
Analysis 

12. Reason for Action. This action is 
being taken in light of the Court's recent 
decision in Quincy finding that the 
Commission's "must carry" rules are 
unconstitutional and must be vacated. 

13. The Objective . By this action, the 
Commission is attempting to determine 
whether new cable signal carriage rules 
are needed and whether there is a need 
to examine cable's compulsory 
copyright license in light of the Quincy 
decision. 


•«nttFCC2iJ7!(MUr7). 


14. Legal Basis . The authority for this 
action is found in Sections 154 and 303 
of the Communications Act of 1934. as 
amended. 

15. Description . potential impact on 
and number of small businesses 
affected. The potential impact on and 
number of small business affected will 
be dependent on the rules adopted, if 
any. At this time. w f e can not assess 
accurately the potential impact of new 
rules. Any rules requiring carriage of 
television broadcast signals would 
impose a burden on cable operators. 
Nevertheless, we anticipate any such 
rules will have significantly less impact 
than our previous must carry 
requirements. 

10. Federal rules which overlap, 
duplicate . or conflict with this rule: 

None. 

17. Any significant alternative 
minimizing the impact on small entities 
and consistent with the state objective: 
None. 

Procedural Matters 

18. The proposals contained herein 
have been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to impose no new or modified 
requirements or burden upon the public. 

19. For purposes of this non-restricted 
notice and comment rule making 
proceeding, members of the public are 
advised the ex parte contacts are 
permitted from the time the Commission 
adopts a notice of proposed rule making 
until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting. In general, an ex 
parte presentation is any written or oral 
communications (other than formal 
written comments/pleadings and normal 
oral arguments) between a person 
outside the Commission and a 
Commissioner or a member of the 
Commission’s staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
mu 9 t state on its face that the Secretary 
has been served, and must also state 
docket number by the proceeding to 


which it relates. See generally, $ 1.1231 
of the Commission's rules, 47 CFR 
1.1231. 

20. Pursuant to applicable procedures 
set forth in 5 1.415 of the Commission’s 
Rules, interested parties may file 
comments on or before december 30, 

1985. and reply comments on or before 
January 21,1986. All relevant and timely 
comments will be considered by the 
Commission before final action i^taken 
in this proceeding. In reaching its* 
decision, the Commission may consider 
information and ideas not contained in 
the comments provided that such 
information or a writing indicating the 
nature and source of such information is 
placed in the public file, and provided 
that the fact of the Commission's 
reliance on such information is noted in 
the Report and Order. 

21. In accordance with the provisions 
of §1.419 of the Commission’s Rules and 
regulations, an original and 5 copies of 
all comments, replies, or other 
documents filed in this proceeding shall 
be furnished to the Commission. 
Participants filing the required copies 
who also wish each Commissioner to 
have a personal copy of the comments 
may file an additional 6 copies. 

Members of the general public who wish 
to express their interest by participating 
informally in the rule making proceeding 
may do so by submitting one copy of the 
comments, without regard to form, 
provided only that the Docket Number is 
specified in the heading. Responses will 
be available for public inspection during 
regular business hours in the 
Commission's Dockets Reference Room 
(Room 239) at its headquarters in 
Washington. D.C. (1919 M Street. 
Northwest). 

22. As required by section 603 of the 
Regulatory Flexibility Act, the FCC has 
prepared an initial regulatory flexibility 
analysis (IRFA) of the expected impact 
of these proposed policies and rules on 
small entities. The IRFA is set forth 
above. Written public comments are 
requested on the IRFA. These comments 
must be filed in accordance with the 
same filing deadlines as comments on 
the rest of the Notice, but they must 
have a separate and distinct heading 
designating them as responses to the 
regulatory flexibility analysis. 

23. The Secretary shall cause a copy 
of this Notice, including the Initial 
Regulatory Flexibility Analysis, to be 
sent to the Chief. Counsel for Advocacy 
of the Small Business Administration in 
accordance with Paragraph 603(a) of the 
Regulatory Flexibility Act (Pub. L. No. 
98-354. 94 Stat. 1184, 50 U.S-C. 601 et 
seq\ 
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24,1 his Notice is issued pursuant lu 
authority contained in Sections 4(i) and 
.103 of the Communications Acl of 1934. 
•is amended. 

25. U is ordered. That the petition* for 
rule milking Hied by the Association of 
Independent Television Stations, the 
National Association or Broadcasters, et 
<d. % the Corporation for Public 
Broadcasting, et oL and Henry Getter 
and Donna Lampert are gnmted to the 
extent indicated herein. 

2a For further information concerning 
his proceeding contact Bruce A. Franca. 
Policy Analysis Branch. Mas* Media 
Bureau. ( 202 ) 632-4B02 

t drral Communications Ccur.nnwtion 
\\ illiam f. Trkiirko. 

• cretury. 

\ vrtubiT U, Idas. 

Concurring Statement of FCC 
( ommissinner fames II. Qtudlo 

h- Re: Aincndnment of Part 7Bof the 
Commission's Rules Concerning 
Carnage of Television Broadcast 

Signals by Cable Television 
Systems 

I fully support initiating this Notice of 
I iquirv and Notice of Proposed 
Kuiemuking looking toward the 
Mublishment of mandatory carnage 
•It s that meet the legitimate interests 
t fill participants in the marketing of 
broadcast programming, f hope that 
< 'immimters will focus on the 
11 institutional issues raised by the court 

• Quint y Cable TV. Inc . v. FCC 
tQiuncyf. 1 as well as describe 

♦ tenable solutions to the practical 
d.loms involved in imposing carriage 

"bligatlons on cable systems. 

I also wish to note my concern about 
• < nsoluUting into this docket the issues 
raised in three separate dockets 
involving mandatory carriage of TV 
Meteo, tt k lext. and data transmission 
0,1 the vertical blanking interval. 2 In my 
1 w. this is not a sound procedure, 
thdy a short comment period has been 
T r o\ ided here, and this new docket 
should focus on the crucial issue of what 
mandatory carriage rules would meet 
the concerns raised in Quincy . It would 
he unfortunate if the parties' comments 
are diffused by discussion of issues that 
‘•re dearly peripheral to the legal 
Questions raised in Quincy . 

A wiser course of action would be to 
h «*ve the other dockets open pending 
resolution of this NOI/NPRM. If the 
f -ummissiun chooses not to adopt any 
mandatory carriage rules, these other 
ducket* could be dismissed as moot. 


2d U MiacOi. 

’I i.M No 21.123: hr Do; ill Six. *1-741: and 
' M t)n« Ju t No *4 ]6h 


And if mandatory carriage ru*es ore 
adopted, these peripheral issues could 
then be addressed on Ihcir quite 
separate merits at that time. It is my 
hope that even with consolicLiUun. this 
is the procedural approach that the 
Commission will adopt. 

|FR Doc. 85-27941 FiU’d 11 - 21 - 86 ; 045 am| 

BILLING COOC 4712-01 II 


47 CFR Part 76 

I Oocket No. 21472; RM-3745; FCC 85-6081 

Cable Carriage of "Significantly 
Viewed” Television Signals 

agency; Federal Communication* 
Commission. 

action: Memorandum Opinion and 
Order. 


summary: This action terminates a 
pending rule making proceeding (42 FR 
00180) and denies two outstanding 
petitions for rule making. The issues 
addressed in each of these matters 
concern the Commission* mandatory 
signal carriage rules for cable television 
systems. This action is being taken in 
light of the Court's recent finding that 
the Commission's rules concerning these 
matters were unconstitutional. 
address: Federal Communications 
Commission, Washington. D.CL 2B554, 
FOR FURTHER INFORMATION CONTACT: 
Bruce Franca or Alan Stillwell. Mu** 
Media Bureau. (202) 632-6302. 
SUPPLEMENTARY INFORMATION: 

List of subjects in 47 CFR Part 76 

Cable television. 

Memorandum Opinion and Order 
(Proceedings Terminated) 

tn the matter of Amendment of Purl 76 of 
the Coramts&ion ft rules and regulation* 

155 76 59-76.63) with respect to "Saturated” 
Cubic Television Systems: amendment <«f 
Purl 76 of the Commission s rules Coauvrmng 
Cubic Carriage or ‘ Significantly Viewed" 
Television Signal*, petition for inquiry into 
fhcctiromshinces Justifying rhi* Continuation 
or Deletion of 76,55. 76.57. 76.69 und 76.61 of 
the Commission a regulations: Docket No. 
21472: Rm-3745. 

Adopted: November 14.1985. 

Released: November IB. 1985. 

By the Commission 

1. By this Memorandum Opinion and 
Order, the Commission is terminating a 
pending rule making proceeding and 
denying two petitions for rule making. 
The issues addressed in each of the 
these matters all relate to the 
Commission's mandatory signal carriage 
rules for cable systems. 1 These rules 


• S ** 47 CFR 763 din! 7*51-61 


were recently ruled invalid by the 
Uniter! States Court of Appeal* in 
Quincy Cable TV, frtc. r FCC. 7(56 F. 2d 
1434 (D C C»r„ 1965). The issues and 
current status of the above-captioned 
proceeding* and petition are 
summarized below.* 

2. On November 9.1977. the 
Commission adopted a notice of 
proposed rule making in Docket No. 
21472 (42 FR 60180). This proceeding 
concerns the matter of compliance with 
the mandatory signal carriage roles by 
“saturated” cable systems, i.e.. cable 
systems that are required to carry more 
signals than their channel capacity can 
accommodate. In this notice, the 
Commission sought comments on 
several proposals regarding how lies! to 
prioritize the signal carriage 
requirement*. 

3. On August 29. I960. tM fJmnller 
Market UHF Television Stations Croup 
(SMU). an informal association 
representing 19 broadcast television 
station licensees, filed a Petition for 
Rule Making seeking deletion of several 
rules relating to the carriage by cable 
system* of television stations 
considered “significantly viewed.” A 

significantly viewed” signal i* a 
broadcast television station that attains 
a specified level of over-the-afr viewing 
in the coble community on the basis of 

independent audience survey. The 
Commission initially established a list of 
those signals that were significantly 
viewed by county in 1972. 3 Other 
stations may demonstrate their 
significantly viewed status by 
submitting audience survey* to the 
Commission pursuant to $ 7&54 of the 
rules. 

4. On September 27,1984. Gary L 
Christensen filed a request for inquiry 
into the continued justification of the 
Commission's must cany rules. 
Subsequent to this request. Mr. 
Christensen submitted several 
supplementary filings In support of his 
request. 

5. In view of the Court's recent 
decision in Quincy, we find that the 
issue of must carry compliance for 
saturated cable systems, the issue of 
signal carriage requirements for 


* In 4 separate alIIoo UhU> . ihr Cummiwion is 
adopting a combine- Xu fit* of Inquiry imd Pnyhwti 
HitJi Making in M\l Docket No. *5-349. FCC *5-807. 
to consider cable "muil curry * matters tn view of 
th© Court's decision In Quincy \\r note that Ihr 
issues left open In Dockets 21323. *1-741. und M4- 
K41150 FR 1 low 11985]) concerning mutt carry 
status for multi-channel television sound, program 
related teletext and pr«ifir.im related services on the 
vertical blanking interv ill will be addressed os part 
of ibe new proceeding 

5 See Appmdix B. Rocomitbratim t of thr Cobb 
TWei if ion Report evuf Onbr, MV F0C 2d 33b ( IM7.»L 
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significantly viewed signals, and the 
request for inquiry into the possible 
elimination of the must carry rules 
contained in the above-captioned 
proceedings and petitions are now moot. 
Furthermore, to the extent that these 
issues may be pertitent to any new rules 
that may be crafted by the Commission, 
wc believe that these matters are best 
considered in the proceeding addressing 
the general issue of mandatory' cable 
carriage of television broadcast signals. 4 

6. Accordingly, it is ordered that the 
proceeding in Docket No. 21472 (42 FR 
00180) is terminated. Further, it is 
ordered that the Petition for Rule 
Making Tiled by the Smaller Market UHF 
Television Stations Group and the 
Petition for Inquiry filed by Gary L. 
Christensen are dismissed. 

7. Authority for this action is provided 
in sections 1S4 and 303 of the 
Communications Act of 1934. as 
amended. 

Federal Communications Commission. 
William | Tricarico. 

Stfcretary. 

|IK Doc. 85-27942 Filed 11-21-85. 8:45 am) 

BILLING COOt 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric # 
Administration 

50 CFR Ch.ll 

(Docket No. 51079-51791 

United States Standards for Grades of 
Breaded Catfish Products and Surimi- 
based Products. Request for 
Comments 

agency: National Marine Fisheries 
Service (NMFS), NOAA. Commerce. 


4 The is«ut» in the proervding* terminated herein 
wilt be addremwd as appropriate In thr context of 
the tu proceeding on must rjirry matters. See 
footnote 1 supro 


action: Request for comments 

summary: This notice requests 
comments on the desirability for and 
scope of two new voluntary U S. 
Standards for grades of breaded catfish 
products and surimi-based products. 

Two industry organizations have 
petitioned this Agency for the 
development of such standards. This 
Agency is now requesting written 
comments from other industry members, 
users of these commodities, and the 
general public to evaluate the national 
level of interest in, and scope of these 
standards. 

oate: Written comments will be 
accepted until January 6.1980. 

FOR FURTHER INFORMATION CONTACT: 
Rita A. Creitz. National Standards 
Coordinator. National Fishery Products 
Program. Office of Utilization Research. 
National Marine Fisheries Service, 
Washington, D.C. 20235. Phone 202-634- 
7458. 

SUPPLEMENTARY INFORMATION: This 
agency has received petitions under 5 
U.S.C. 553(e) of the Administrative 
Procedure Act. from the Conagra 
Corporation. Tampa. Florida: and 
International Multifoods, Motley. 
Minnesota: requesting the development 
of U.S. Standards for grades of breaded 
cutfish products and surimi-based 
products, respectively. The purpose of 
this notice is to invite written comments 
on these requests from other industry 
members, the users of these 
commodities, and the general public to 
evaluate the national level of interest 
and whether this Agency should 
proceed to develop such standards. 

This agency currently has interim 
standards for seven market forms of 
catfish products: whole, dressed, whole 
fillets, trimmed fillets, steaks, fillet 
strips, and nuggets. It is anticipated that 
this interim standard will be finalized in 
early 1986. This Agency is asking two 
questions regarding the request: 

1. Is there interest in a voluntary' 
standard for breaded catfish products? 


2. If so, should the standard pertain to 
all of the market forms identified in the 
current catfish standards? 

This Agency is also asking two similar 
questions regarding standards for 
surimi-based products: 

1, Is there interest in a voluntary 
standard for surimi-based products? 

2. If so. to what specific surimi-based 
products should the standard apply? 
What quality criteria should be 
identified? 

This Agency’s decision regarding the 
development of these new standards 
will be stated in a follow up Federal 
Register notice. Should the responses be 
in favor of such standards, the industry 
members as well as users of the 
commodity will be solicited to provide 
technical information about the products 
as part of the development process. 

Dated: November 15.1905. 

J.W. Angelo vie. 

Assistant Administrator for Fisheries. 

|FR Dor: 85-27906 Filed 11-21-85; 8:45 am) 

01LUNG COOC JS10-22-M 


50 CFR Paris 611,672, and 675 

I Docket No. 51180-51801 

Foreign Fishing, Groundfish and the 
Gulf of Alaska, Groundfish of the 
Bering Sea and Aleutian Islands Area 

Correction 

In FR Doc. 85-27101 beginning on pug*; 
47060 in the issue of Thursday, 
November 14.1985, make the following 
corrections: 

1. On page 47081, Table 1. the second 
column, the? fourth figure should read 
*‘33,540 ’. and the sixteenth figure should 
read “1,435". 

2. On the same page. Table 1, in the 
first footnote. ”5 1192” should rend 
*’§ 611.92”. and in the fourth footnote. 
”234,000” should read ”235.000”. 

BILLING COOC 1506-01-M 

















Notices 


Th*$ section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
pubic Notices of hearings and 
mvestgatons. committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of document* appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

Compliance With the Provisions of 
Pub. L 99-88 Specifying Borrowers 
Shall Have the Option To Choose 
Between the Interest Rate in Effect at 
Loan Approval or at Loan Closing for 
Housing and Farm Loans 

agency: Farmers Home Administration. 

t'SDA. 

action: Notice. 

summary: The Farmers Home 
Administration (FmHA) is taking the 
necessary steps to fully comply with 
Pub. L 99-88 so that borrowers in the 
affected loan programs have the 
opportunity to exercise their option 
under the law. FmHA District Directors 
and County Supervisors arc being 
directed to review all rural housing and 
farmer program loans closed on or after 
November 12,1983. In cases where there 
" as a change to a lower interest rote 
between loan approval and loan closing, 
borrowers will be notified in writing 
lhat FmHA will rewrite their loons at 
the lower interest rote if the loan was 
not closed at that rate provided the 
borrowers so choose. 

dates: Thj 8 option is effective for rural 
bousing and farmer program loans 
closed on or after November 12,1983. 

I ndlA will notify all affected borrowers 
<n writing. Borrowers will be given 30 
^H’s from the date of the notification to 
respond. 

F0R FURTHER INFORMATION CONTACT: 

Kuth Corcoran. Senior l.oan Specialist, 

S agio Family Housing Processing 
Division, Fanners Home Administration, 
DSpA, Room 5344. South Building. 14th 
♦uu. Independence Avenue. SW.. 
Washington. DC 20250, telephone (202) 
382-1488. 

supplementary information: FmHA is 
1,1 process of amending its affected 
re 8ulations for futurcLCompliance with 


Pub. L 99-88. These amendments will be 
published in the near future. 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under numbers: 10:404 Emergency 
Loans. 10.406 Farm Operating Loans, 
10.407 Farm Ownership Loans, 10.410 
Low Income Housing Loans (Section 502 
Rural Housing Loans), 10.415 Rural 
Rental Housing Loans, and 10.416 Soil 
and Water Loans (SW Loans). For the 
reasons set forth in the Final rule related 
Notice to 7 CFR Part 3015. Subpart V. 48 
FR 29115, June 24.1983. with the 
exception of 10.415 Rural Rental 
Housing Loans and 10.416 Soil and 
Water Loans (SW Loans), this program/ 
activity is excluded from the scope of 
Executive Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 

The program/activities listed in the 
Catalog of Federal Domestic Assistance 
under Nos. 10.415 and 10.416 are subject 
to the provisions of Executive Order 
12372 which requires intergovernmental 
consultation with State and local 
officials. (7 CFR Part 3015, Subpart V. 48 
FR 29112. June 24.1983.) 

Dated: November 15.1985. 

Vance L. Clark. 

Administrator. Famrers Home 
Administration. 

|FR Doc. 85-27884 Filed 11-21-85: 8:45 am| 

BILLING COOC 1410-07-M 


CIVIL RIGHTS COMMISSION 

Arkansas Advisory Committee; 

Agenda and Notice of Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Arkansas Advisory 
Committee to the Commission will 
convene at 9:00 a.m. and adjourn at 5:30 
p.m., on December 12,1985, at the 
University Conference Center, 5 
Statehouse Plaza. Room ID, Little Rock. 
Arkansas. The purpose of the meeting is 
to conduct a community forum on the 
status of desegregation in pulbic 
institutions of higher education in 
Arkansas. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Acting 
Committee Chairperson, Alan Pattcson, 
|r.. or J. Richard A vena. Director of the 
Southwestern Regional Office at (512) 
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229-5570 (TDD 512/229-5580). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington. D C. November 18. 
1985. 

Bert Silver, 

Assistant Staff Director for Regional 
Programs. 

(FR Doc. 85-27907 Filed 11-21-85; 8:45 ami 

BILLING CODE 


DEPARTMENT OF COMMERCE 

Bureau of the Census 

Defining Urbanized Areas Between 
Decennial Censuses 

Introduction 

On August 30. 1985. the Federal 
Register published Notice (50 FR 35279) 
of the Census Bureau proposal to 
designate urbanized areas between 
decennial censuses on the basts of local 
censuses conducted by this agency, 
usually at the request and expense of 
the local area. (See 15 CFR 50.10, Fee 
Structure for Special Population 
Censuses.) The period of comment for 
this proposal has passed and this Notice 
contains the Census Bureau s decision 

1 have determined that the Census 
Bureau should designate urbanized 
areas between decennial censuses on 
the basis of local censuses conducted by 
this agency usually at the request and 
expense of the local area. No other 
government agency or nongovernmental 
organization provides this designation. 
This decision provides the opportunity 
for areas that meet the criteria to obtain 
the urbanized area designation in 
advance of the next decennial census. 

The Census Bureau received one letter 
objecting to the proposal to designate 
urbanized areas between decennial 
censuses. We carefully' considered the 
objections raised in the letter in relation 
to the general benefits. After review, 1 
made the decision described above. The 
criteria for designating urbanized areas 
between 1980 and 1990 are consistent 
with those used for determining 
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urbanized areas based on results from 
the I960 Decennial Census. 

Definition 

The Census Bureau will use the 
following criteria to determine the 
eligibility for definition of an urbanized 
area. 

An urbanized area comprises an 
incorporated place 1 and adjacent 
densely settled surrounding area that 
together have a minimum population of 
50,000 s . 

The densely settled surrounding area 
consists of: 

t. Contiguous incorporated or census 
designated places having: 

a. A population 2.500 or more: or, 

b. A population of less than 2.500 but 
having either a population density of 
1,000 persons per square mile, closely 
settled area containing a minimum of 50 
percent of the population, or a cluster of 
at least 100 housing units. 

2. Contiguous unincorporated area 
that is connected by road and has a 
population density of at least 1.000 
persons per square mile. 1 

3. Other contiguous unincorporated 
area with a density of less than 1,000 
persons per square mile, provided that 
it: 

a. Eliminates an enclave of less than 5 
square miles that is sorrounded by built- 
up area. 

b. Closes an indentation in the 
boundary of die densely settled area 
that is no more than 1 mile across the 
open end and encompasses no more 
than 5 square miles. 

c. Links an outlying area of qualifying 
density, provided that the outlying area 
is: 

(1) Connected by road to, and is not 
more than \Vi miles from, the main body 
of the urbanized area; or is 

(2) Separated from the main body of 
the urbanized area by water or other 
undevelopable area, is connected by 
road to the main body of the urbanized 


1 In Hawaii and Puerto Rico, incorporated place* 
do not mist in the *rn*e of functioning local 
governmental iirdt*. In Hawaii, the Census Bureau 
uses census designated places in defining a central 
place and for applying urbanized area criteria. In 
Puerto Rico, the Census Bureau uses zonas urban*s 
and jI deas 

’The Census Bureau excludes from the urbanized 
area the rural portions of extended cities, a* defined 
in the Census Bureau's extended city criteria In 
ad Jition. fur an urban trad area to be rucogaixed. it 
must include a population of at least 250JQ0 that 
does not reside on a military base 

J The Census Bureau excludes the area of 
extensive nonresident!*I urban land uses, such at 
railroad yards, airports, factories, parks, gulf 
courses, and cemeteries, in computing the 
population density 
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area, and is not more than 5 miles from 
the main body of the urbanized area. 

4. Large concentrations of 
nonresidential urban area (such as 
parks, office areas, and major airports) 
that have at least one-quarter of their 
boundaries contiguous to the main body 
of the urbanized area. 

Urbanized Area Titles 

1. The Census Bureau will retain 
unchanged the titles of previously 
existing urbanized areas except for 
possible mergers and for those areas 
meeting titling criteria 4 and/or 5. 

2. The Census Bureau will determine 
the titles of new urbanized areas 
qualifying os follows; 

a. The title of the urbanized area 
always will include the name of the 
incorporated place with the largest 
population in the urbanzied area. 

b. The title of the urbanized area may 
include the names of up to two 
additional incorporated places, with 
eligibility determined as follows: 

(1) Those with a population of at least 
250.000. 

(2) Those with a population of 15.000 
to 250.000 provided that they are at least 
one-third the population of the largest 
place in the urbanized area. 

3. Area titles that include the names of 
more than one incorporated palcc will 
start with the name of the largest and 
list the others in descending order of 
their population. 

4. In addition to incorporated palcc 
names, the titles contain the name of 
each state into which the urbanized area 
extends. The first named state is the 
state in which the largest central city is 
located, with additional states named in 
the order of population size within the 
urbanized area. 

5. The Census Bureau may use 
regional titles to identify urbanized 
areas with populations over 1 million, in 
which case only the largest city of the 
urbanized area is included in the title. 

Urbanized Area Central Cities 

The central cities of urbanized areas 
are those named in the titles except 
where the urbanized area title is u 
regional title. In such cases, the central 
cities are those that qualify under items 
1 or 2 of the titling criteria. 

Dated: November 18,1985. 
john G. Keane, 

Director. Bureau of the Cermi*. 

(FR Doc 85-27922 Kited 11-21-85; 8:45 am] 

SI LUNG COOC 3S10-07-M 


International Trade Administration 
IA-122-5021 

Certain Heavy-Walled Rectangular 
Welded Carbon Steel Pipes and Tubes 
From Canada; Final Determination of 
Sales at Less Than Fair Value 

aglncv: Internationa! Trade 
Administration/Import Administration/ 
Commerce. 
action: Notice. 

summary: Wc have determined that 
certain heavy-walled rectangular 
welded ca tb<m steel pipes and tubes 
(rectangular pipes and tubes} from 
Canada are being sold in the United 
States at less than fair value. The United 
States International Trade Commission 
(ITC) will determine within 75 days of 
publication of this notice whether these 
imports are materially injuring, or are 
threatening materia! injury to, a United 
Stales industry. 

EFFECTIVE DATE: November 22.19H5. 

FOR FURTHER INFORMATION CONTACT: 

William D. Kane. Office of 
Investigations. United States 
Department of Commerce, 14th Street 
and Constitution Avenue, MW.. 
Washington. DC 20230. telephone: (202) 
377-1766. 

SUPPLEMENTARY INFORMATION: 

Final Determination 

Based on our investigation and in 
accordance with section 735(a) of the 
Tariff Act of 1930. as amended (the Act), 
we have reached a final determination 
that rectangular pipes and tubes from 
Canada are being sold in the United 
States at less than fair value within the 
meaning of section 731 of the Act, The 
weighted-average margins arc indicated 
in the '‘Suspension of Liquidation** 
section of this notice. 

Case History 

On March 25,1985, wc received a 
petition from the Committee on Pipe and 
Tube Imports on behalf of the domestic 
industry producing rectangular pipes 
and tabes. In compliance with the filing 
requirements of $ 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged thut imports of 
rectangular pipes and tubes from 
Canada are being, or are likely to be. 
sold in the United Suites at less than fair 
value within the meaning of section 731 
of the Act. as amended (the Act), and 
that these impoiU are materially 
injuring, or threatening material injury 
to. a United States industry. 

After reviewing the petition, we 
determined that it contained sufficient 
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grounds upon which to initiate an 
antidumping duty investigation. We 
notified the ITC of our action and 
initiated such an investigation on April 
15. 1985 (50 FR 15771). On May 9.1985. 
the ITC determined that there is a 
reasonable indication that imports of 
rectangular pipes and tubes from 
Canada are materially injuring a U.S. 
industry (50 FR 20302). 

We presented an antidumping duty 
questionnaire to Titan Industrial 
Corporation (Titan), whose exports 
account for approximately 80 percent of 
the products under investigation, on 
May 10.1985. Its response to our 
questionnaire was received on June 25. 
1985. Additional voluntary responses 
were received from Welded Tube of 
Canada (Welded Tube) on June 25. July 
10 . and July 30,1985. from Acier 
Royalcor Steel. Inc. (Royalcor) on July 2. 
1985, and from Capco Tubular Producls 
Co (Capco) on July 27,1985. The 
responses of Welded Tube were found 
to be untimely and inadequate for 
consideration. The response of Capco 
represented only one sale of the subject 
merchandise, which we considered to be 
too insignificant to warrant inclusion in 
our analysis. The response of Royalcor 
was included in our analysis. 

On September 3.1985. we 
preliminarily determined that 
rec(angular pipes and tubes from 
Canada were not being, nor were likely 
to be. sold in the United States at less 
than fair value (50 FR 36910). Our notice 
of preliminary determination provided 
interested parties an opportunity to 
submit views orally and in writing. 

Verifications were conducted at 
1 itun s New York corporate offices and 
the offices of their Canadian subsidiary. 
Dominion Steel Export Company 
(Dominion) in Canada, on September 9 
through September 13.1985. Verification 
*as conducted at Royalcor in Montreal. 
Canada during the week of September 
30.1985. 

On October 11.1985. we held a public 

hearing. 

Scope of Investigation 

I he products covered by this 
investigation arc certain welded carbon 
steel pipes and tubes of rectangular 
(including square) cross section, having 
'* wall thickness not less than 0.156 
■nches, not threaded and not otherwise 
advanced, other than pipe conforming to 
American Petroleum Institute 
Reifications for oil well casing, 
currently prov ided for in item 610.3955 
"J ,he Tariff Schedules of the United 
Wes. Annotated. 


Fair Value Comparisons 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. 

United States Price 

As provided in section 772(b) of the 
Act. we used the purchase price of the 
subject merchandise to represent the 
United States price because the 
merchandise was sold prior to the date 
of importation to unrelated purchasers 
in the United States. We calculated the 
purchase price based on the ex-factory 
or C and F. duty paid, delivered, packed 
price. We made deductions, where 
appropriate, for U.S. inland freight, 
foreign inland freight, U.S. brokerage 
charges, foreign brokerage charges, and 
U.S. customs duty. 

For Royalcor a number of 
keypunching errors resulting in double 
entries of line items in the computer 
sales listing were discovered. These 
repetitions were deleted for our final 
calculations. The system used to 
allocate brokerage charges was found to 
be based on a random sampling of 
freight bills and an estimate of invoice 
product mix. This allocation method 
was determined to be less reliable than 
an allocation of total brokerage charges 
over total tonnage shipped during the 
period, and the latter method was 
adopted for our final calculations. U.S. 
customs duty was calculated on a price 
which included non-dutiable charges. 

For our final calculations non-dutiable 
charges were deducted prior to 
calculating the duty. For Titan two 
incorrect freight charges, resulting from 
a clerical error and a computation error, 
vyere corrected for our final calculations. 
Two sales of rejects were found to be 
erroneously included in the listing of 
sales, and were deleted. 

Foreign Market Value 

In accordance with section 773(a) of 
the Act. we calculated foreign market 
value for Titan based on constructed 
value, as there were insufficient sales in 
the home market or to third countries to 
provide viable comparisons. For 
Royalcor, we calculated foreign market 
value based on home market ex-factory, 
packed prices to unrelated purchasers. 

For Royalcor packing costs are 
incorporated in their acquisition cost of 
the subject merchandise, and appear to 
be identical for both markets. No claims 
were made for differences in 
circumstance of sale. However, vve 
could not verify Royalcor’s claim that 
credit terms ore the same in both 
markets. Therefore, based on our sample 


of sales in each market, we have 
calculated the number of days for which 
credit was extended in the respective 
markets, and have made an adjustment 
to foreign market value to reflect that 
difference. We made comparisons of 
such or similar merchandise based on 
grade, dimension, wall thickness, and 
whether or not cut to length, as selected 
by Commerce Department industry 
experts. 

To determine foreign market vulue of 
Titan, we calculated constructed value 
by totaling the costs of materials used in 
producing such or similar merchandise, 
fabrication, general expenses, profit and 
the cost of packing on U.S. shipments. 
Wc used the actual amount of general 
expenses, as this was greater than the 
statutory' minimum of 10 percent of the 
cost of materials and fabrication. The 
amount added for profit was the 
statutory minimum of eight percent of 
the sum of materials, fabrication costs, 
and general expenses, since the actual 
level of profit was less than eight 
percent. We made circumstance of sale 
adjustments, where appropriate, for 
after sale warehousing expenses 
incurred on United States sales, in 
accordance with 5 353.15 of the 
Commerce regulations. 

In calculations for our preliminary' 
determination we included pre-sale 
warehousing charges as part of 
fabrication costs. For our final 
determination we have concluded that 
these costs are more properly costs 
associated with the sale of the 
merchandise and have included them in 
selling, general and administrative 
expenses. Those costs associated with 
cutting pipes to length in the warehouse 
have been segregated, and continue to 
be included in costs of fabrication. 

In our preliminary determination we 
included a conversion contract penalty 
payment in costs of fabrication, 
allocating this cost based on production 
figures available at the time. We 
continue to treat this penalty payment 
as a cost of fabrication. However, our 
basis of allocation is the yearly 
production data developed at 
verification. 

For our preliminary determination we 
used constructed values based on 
Titan’s entire fiscal year 1984. However, 
for our final calculations we find it more 
appropriate to use those costs 
associated with merchandise sold 
during the period of investigation in 
construction a value, in accordance with 
§ 353.6 of the Commerce Regulations. 

At the time of verification a detailed 
reconciliation of reported costs to 
audited financial statements was made. 
The variance between the cost of 
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production data verified and the cost of 
manufacture reflected in the financial 
statements was found to be reasonable 
given the product mix of merchandise 
included in the financial statements and 
the different purposes for w hich the two 
sets of data were prepared. 

Verification 

In accordance with section 77G[a) of 
the Act. we verified all the information 
used in making this determination. We 
were granted access to the books and 
records of the companies involved. We 
used standard verification procedures, 
including examination of accounting 
records, financial statements and 
selected documents containing relevant 
information. 

Petitioner's Comments 

Comment 1 

The petitioner claims that the 
verification report did not disclose that 
the cost of production information had 
been reconciled with the audited 
financial statements. 

DOC Position 

The cost of production had been 
reconciled to the financial statements by 
the respondent. As is its usual practice, 
under similar conditions, the 
Department reviewed in detail this 
reconciliation and disclosed this 
procedure in its verification report. 

Comment 2 

The verification report did not 
disclose whether freight costs for 
shipment of narrow coil between Titan's 
third party coil supplier and the 
converter had been reviewed. 

DOC Position 

The freight costs for shipment of 
narrow coil between Titan's third party 
coil supplier and the converter were 
included in the raw material costs, and 
were reviewed at the time the raw 
materials amounts were tested. 

Comment 3 

Titan did not increase tin? constructed 
value by the amount of the flash 
removal charge for each sale which 
included this extra. 

DOC Position 

The respondent did include the flash 
removal charge for each sale which 
included this extra. 

Comment 4 

Hu* respondent’s methodology for 
calculating conversion scrap loss and 
the weight savings rate (difference 
between theoretical and actual weights) 
produces results which do not comport 


with United States industry experience 
and are patently unreasonable. Given 
the information contained in the 
respondent's Daily Rolling Reports, a 
much more accurate indication of the 
scrap loss could be made by an 
alternative method which also 
eliminates the need for the "weight 
savings rate" step. 

DOC Position 

The Department agrees with the 
petitioner that the two step scrap loss 
and weight savings rate method is 
unnecessary because these two steps 
could have been combined in one 
calculation. However, we reconciled the 
differences between the petitioner's and 
respondent's methods and found that 
the results would have been identical, if 
the respondent and petitioner had both 
used the weighted average scrap loss for 
the total product line and if the 
petitioner had accounted for the 
revenues resulting from the sale of 
"rejects". The Department used the 
respondent’s method for determining the 
scrap loss. 

Comment 5 

In the preliminary determination, the 
Department used the constructed value 
based on cost incurred for fiscal year 
1984. The Department should use □ more 
appropriate period which covers only 
the costs associated with products sold 
during the period of investigation. 

DOC Position 

The Department agrees. For the final 
determination the Department has 
followed its usual practice under similar 
conditions, and used the costs incurred 
for the sales of the product during the 
period of investigation. 

Comment 6 

Under a long term contract with a 
third party converter of tube Titan may 
receive a rebate if orders exceed a 
specific amount. Titan should not 
include as an offset to cost, the 
incremental allowance rebate which it 
received based on production which 
was not sold during the period of 
investigation. 

DOC Position 

Since the incremental rebate was not 
received as part of the cost of 
production used for the determination, 
the Department did not include these 
rebates. 

Comment 7 

Under a long term comtract with a 
third party convertor of tube. Titan is 
required to pay a penalty if it does not 
order a specified amount of fabrication 
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work each year. The 1984 penalty 
payment from Dominion to the third 
paity convertor should be included in 
cost of production as part of the cost of 
manufacture and not as n selling 
expense. 

DOC Position 

The Department agrees. The actual 
penalty payment which is directly 
related to the production of the product 
under investigation in 1984 was 
included. The penalty payment was 
included in the "cost of manufacture" 
instead of "selling expenses" since it is 
a term of the conversion contract 
between Dominion and the third p*#rty 
convertor. 

Comment 8 

Pre-sale warehousing expenses were 
properly considered to be a cost of 
fabrication rather than a general 
expense by the ITA in the preliminary 
determination. 

DOC Position 

The Department does not agree. 
Dominion's warehouse in Canada is a 
depot from which the products under 
investigation are shipped directly to 
customers in the United States. These 
expenses were included in general 
expenses. The warehouse is not a 
manufacturing facility. The part of the 
warehousing which was used for 
fabrication was identified and included 
in the cost of manufacturing. 

Comment 9 

Petitioners claim that two errors found 
in Titan’s freight charges at verification 
require alternatively that either a 
reverification of these charges be 
conducted using a larger universe of 
sales, or that the margins of error found 
in the two sales be applied 
proportionately to the entire U.S. sales 
listing. 

DOC Position 

We have determined that the error 
rate represented by these two sales in 
relationship to the total of items of data 
checked at verification was not greater 
than would reasonably be expected, and 
that the causes of the errors were not of 
a methodological or other nature which 
could cause a repetitive effect 
throughout the listing of sales. One such 
cause was a clerical transposition of 
weight numbers which resulted in a very 
minor change in the freight figure. The 
second was engendered by a 
misrepresentation of individual truck 
weights and their totals on billing slips 
submitted to Titan by their freight 
forwarder and used as source 
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documents for their calculations. The 
errors found were corrected for our final 
calculations. In these circumstances we 
consider the error rate acceptable, and 
the verification of these charges 
adequate. 

Respondents Comments 

Comment l 

In the preliminary determination, the 
ITA included pre-sale warehousing 
expenses in cost of manufacturing. 
Titan’s warehousing expenses are 
selling expenses and should be included 
in cost of production as a selling. 

■t neral and administrative expense. 

DOC Position 

The Department agrees. See the 
r» spouse to the petitioner’s comment 
number 8 regarding warehousing 
i vpense. 

Comment 2 

The 1984 penalty payment from 
Dominion to the third party convertor 
should not be included in cos! of 
production since the penalty payment 
had no effect on Dominion's income 
during the period of investigation. If the 
1 i A does include the penalty payment in 
cost of production, it should be 
considered as part of SG&A since it is in 
no way related to the cost of producing 
the products covered by the 
investigation. 

DOC Position 

I he Department disagrees. See the 
response to the petitioner’s comment 
number 7 regarding the penalty 

payment 

Comments 

At verification. It became apparent 
that certain interest income amounts 
from unrelated parties were not 
included in reported SC&A. These 
amounts should be included as an offset 
SG&A expenses. 

DOC t*ositian 

1 he Department disagrees. Interest 
income which did not result from 
production or sales of the products 
under investigation is not applied to 
? Ihc cost of production, because it 
,s not rf? lated to those products. Interest 
income had not been included in the 
submission nor was the source of such 
income identified. Therefore, the 
Department did not offset the costs. 
Comment 4 

Dominion correctly reported all costs 
p manufacture in the original currency, 
Uanadian dollars. The Canadian to 
1 nited States dollar exchange rate 
conversion required by United States 


generally accepted accounting principles 
(f ASB-52) is not relevant in this case. 

DOC Position 

The Department agrees. The 
Department converted the "constructed 
value" in accordance with Its 
regulations. Therefore the method 
prescribed by FASB *52 is not relevant. 

Suspension of Liquidation 

We made fair value comparisons on 
all reported rectangular pipes and tubes 
sold in the United States by the two 
Canadian companies during the 
investigative period. With regard to 
Royakor we found its weighted-average 
margin to be 0.15 percent. As this is de 
minimis, we are excluding Royalcor 
from this determination. The weighted- 
average margin for Titan and ail other 
producers is 0.65 percent. 

In accordance with section 733(d) of 
the Act. we are directing the United 
States Customs Service to suspend 
liqudation of all entries of rectangular 
pipes and tubes from Canada, with the 
exception of those produced by Acier 
Royalcor Steel, Inc., which are entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice in the Federal 
Register. The United States Customs 
Serv ice will require the posting of a cash 
deposit, bond, or other security in 
amounts based on the following 
weighted-average margins. 


Cowptny 


Titan tndu&»ul Co*p (Do- 
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ITC Notification 

We are notifying the ITC and making 
available to it all nonprivileged and 
nonconfidentia! information relating to 
this determination. We will allow the 
ITC access to access to all privileged 
and confidential information in our files, 
provided it confirms that it will not 
disclose such information, either 
publicly or under an administrative 
protective order, without the written 
consent of the Deputy Assistant 
Secretary for Import Administration. If 
ihe ITC determines that material injury, 
or threat of material injury, does not 
exist, this proceeding will be terminated 
and all securities posted as a/esult of 
the suspension of Itquidation'wij) be 
refunded or cancelled. If the ITC 
determines that such injury does exist, 
we will issue an antidumping order 
directing Customs officers to assess an 


antidumping duty on certain hravy- 
walled rectangular welded carbon steel 
pipes and tubes from Canada entered, or 
withdrawn from warehouse, for 
consumption after the suspension of 
liquidation, equal to the amount by 
which the foretgn market value exceeds 
the United States price. 

This determination is being published 

pursuant to section 735(d] of the Act (19 
U.S.C. 1673d |d|). 

William T. Avcliey. 

Acting Assistant Si'crvtary for Trade 
Adjmnistration. 

November 18 1905 

|FR Doc 85-27948 Filed 11-21-85; 645 am) 

BILLING COOC tttO-OS-M 


Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Articles; University of Mexico et at. 

Correction 

In FR Doc. 85-27214 appearing on 
• page 47243 in the issue of Friday, 
November 15.1985. make the following 
correction: 

In the second column, in the third line 
of the fifth paragraph. "Instrument: 
Spectrometer" should read "Instrument: 
NMR Spectrometer". 

BILLING COOC 1 *05-01-y 


National Oceanic and Atmospheric 
Administration 

Caribbean Fishery Management 
Council; Public Meeting 

agency: National Marine Fisheries 
Service. NOAA. Commerce. 

The Caribbean Fishery Management 
Council and its Administrative 
Subcommittee will convene separate 
public meetings at the Hotel Villla 
Parquera. La Parqucra. Lajas. Puerto 
Rico. At Its 55th regular meeting 
(December 11,1985. from 9 a.m. to 5 
p.m.; reconvening December 12, from 9 
a m. to 3 p.m.), the Council will consider 
fishery management plans under 
development and discuss other related 
matters. On December 12, the Council 
will meet jointly with the Directors of 
the National Marine Fisheries Service’s 
Research Centers to address issues 
related to research and data needs. On 
December 10, from 2 p.m. to 5 p.m., the 
Council’s Administrative Subcommittee 
will discuss issues related to its regular 
administrative Subcommittee will 
discuss issues related to its regular 
administrative operations. For further 
information contact the Caribbean 
Fishery Management Council. Banco dc 
Ponce Building, Suite 1108. Mato Rev. 
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Puerto Rico 00918: telephone: (000) 753- 

4920. 

Dated: November 19.1985. 

Kit hard B. Roe. 

Director* Office of Fisheries Managemenit, F/ 
ft. National Shrine Ft sheriffs Service. 

JFK Doc. 85-27938 Filed 11-21-85; 8:45 am| 
QILUMO COOC 3S10-72-* 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Establishing Import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Produced Products or Manufactured In 
the People s Republic of China 

November 13.1985. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (OTA). under the authority 
contained in E.0.11051 of March 3.1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on November 
25.1985. For further information contact 
Diana Sulkoff. International Trade 
Specialist. Office of Textiles and 
Apparel. U.S. Department of Commerce. 
(202) 377-4212. 

Background 

On September 20.1985. a notice was 
published in the Federal Register (50 FR 
38152). which announced import 
restraint limits of 100.461 pounds for 
man-made fiber threads in Category 
605pt. (only T.S.U.S.A. number 310.9500) 
and 100,455 dozen for man-made fiber 
pajamas in Category 651, among others, 
produced or manufactured in China and 
exported during the ninety-day period 
which began on August 15,1985 and 
extended through November 12,1985. 
The notice also stated that the 
Government of the People’s Republic of 
China is obligated under the Bilateral 
Cotton. Wool and Man-Made Fiber 
Textile Agreement, effected by 
exchange of notes dated August 19, 

1983. as amended, if no mutually 
satisfactory solution is reached on a 
level for these categories during 
consultations, to limit its exports during 
the twelve month period immediately 
following the ninety-day consultation 
period to 248.117 pounds and 324.449 
dozen, respectively. 

No solution has been reached in 
consultations on mutually satisfactory 
limits for these categories. The United 
States has decided, therefore, to control 
imports exported during the twelve- 
month period beginning on November 
13.1985 at the levels described above. 
The United States remains committed to 
finding a solution concerning these 


categories. Should such a solution be 
reached in consultations with the 
Government of the People’s Republic of 
China, further notice will be published 
in the Federal Register. 

In the event the limits established for 
the ninety-day period have been 
exceeded, such excess amounts, if 
allowed to enter, will be charged to the 
levels established for the designated 
twelve month period. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709). as 
amended on April 7,1983 (48 FR 15175). 
May 3.1983 (48 FR 19924). December 14. 
1983 (48 FR 55607). December 30.1983 
(48 FR 57584). April 4.1984 (49 FR 
13397). June 28,1984 (49 FR 28622). July 
16.1984 (49 FR 20754), November 9.1984 
(49 FR 44782). and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

Walter C. Lcnahan, 

Chairman. Committee for the Implementation 
of Textiles Agreements. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury. 

Washington. D C. 20229 

Dear Mr Commissioner Under the term* of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C 1854). and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20. 
1973. os extended on December 15,1977 and 
December 22.1981; pursuant to the Bilateral 
Cotton. Wool and Man-Made Fiber Textile 
Agreement, effected by exchange of notes 
dated August 19,1983. as amended, between 
the Governments of the United Stales and the 
People** Republic of China: and in 
accordance with the provisions of Executive 
Order 11651 of March 3.1972. as amended, 
you are directed to prohibit, effective on 
November 25,1985. entry into the United 
States for consumption and withdrawal from 
warehouse for consumption of cotton and 
man-made filler textile products in Categories 
BOopt. * and 851, produced or manufactured in 
the People's Republic of China, and exported 
during twelve-month period beginning on 
November 13. 1985 and extending through 
November 12.1988. in excess of the following 
levels: 



Category 


\t2-rnoAHi tesnami 
/ 

e«c* • 



\ 117 pour'd! 

6S1_ 


- 

324.449 down 


* m Category COS. 0»*V T S US A 710 »500 

* The Cvo* r\»** iv* adjusted K> rased a*y 

npOOCd Mfh* 14, IMS 


Textile products in Categories 005pt. f and 
651 which are in excess of the ninety-day 


'In Calory 0*35. only T.S.U.S.A. number 
3100508 


limits established in the directive of 
September 17.1984, shall be subject to this 
directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13.1982 (47 
FR S5709). as amended on April 7.1083 (48 FR 
15175). May 3.1983 (48 FR 19924). December 
14.1983 (48 FR 55807). December 30,1083 (48 
FR 57504). April 4, 1984 (49 FR 13397). June 28. 
1084 (49 FR 26622). |u!y 18,1984 (49 FR 28754). 
November 9,1984 (49 FR 44782). and in 
Statistical Headnole 5. Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1985). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
USA. 553 (h)(1). 

Sincerely, 

Walter C Lenahan, 

Chairman . Committee for the Implementation 
of Textile Agreements. 

(FK Doc. 85- 27919 Filed 11-21-85; 8:45 am| 

CUIL'NG COOC ISia-Ofl-M 


Adjusting the Import Limits for Certain 
Cotton, Wool and Man-Made Fiber 
Textile Products Produced or 
Manufactured In the Republic of 
Korea; Correction 

November 19,1985. 

On November 7,1985 a notice was 
published in the Federal Register (50 FR 
46331) which announced adjustments in 
restraint limits for specified categories 
of cotton, wool and man-made fiber 
textile products, produced or 
manufactured in the Republic of Korea 
and exported during the twelve-month 
period which began on January 1,1985 
and extends through December 31.1985 
The sentence beginning on line 17 of 
column one of the notice document 
should be corrected to include reference 
to the following category in proper 
number sequence: 

640pt. (all T.S.U.S.A. numbers in the 
category except 381.3130. 381.3370, 

381 3558. 381.6972, 381.8666. 381.9535. 
381.9540. 381.9860. and 381 968). 

In the letter to the Commissioner of 
Customs which followed that notice thn 
following categories and limits should 
be added/corrected in proper number 
sequence: 

612...-. 99.025.494 square yank 

013 ... 23,891.674 square yard? 
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FooUnites 5 and 6 of the letter should 
hr corrected to read as follows: 

in Chtogovy 040. alt T.5.U.S. A numbers in 
:hi Ultrgury except 381.3130. 381,3370. 
tht.:i.sr»8, 3fli &rz asMta. 3tn ftsis. :wi.ftr> 4 o. 
1.9880, 41 nd 381.9908 

* In Cattery f40. only those T SI! S.A. 
i omlmrs listed in footnote 5 above 
Waiter C Leruihan. 

' (annan. ComnulbH 4 fur the laiplemt'otefion 

Textile Agreements* 

t H Doc. 83-27917 Filed 11-21-85: 045 om| 
etLUMO COOC JS 10 -DR-M 


Adjusting the Import Limits for Certain 
Cotton, Wool and Man-Made Fiber 
Textile Products Produped or 
Manufactured In Macau; Correction 

November te. tyas. 

On November 19. 1985 a notice was 
published in the Federal Register (50 FR 
4~575) which increased the restraint 
I units for Categories 341. 351, 445/440 
and 641. produced or manufactured in 
Macau and exported during the period 
"hich began on January 1.1965 and 
extends through December 31.1985. All 
n fercnce to Category 351 should be 
deleted from the notice document and 
ihe letter to the Commissioner of 
Customs which followed that notice. 
Walter C. Lenahan, 

( 'airman. Committee for the Implementation 
' text/fog Agreements, 

|i R Ikic. 85-27918 Filed 11-21-85: 845 am) 
B'LUNO COOC 3610 0R-M • 


Adjusting Import Limits for Certain 
Cotton Textile Products Produced or 
Manufactured in Mexico 

\ ‘<*mt**r 18, 1985. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (C1TAL under the authority 
1 untamed in E.0.11851 of March 3, 1972. 
•'* amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on November 
!H. 1985. For further information contact 
Ann Fields, International Trade 
Specialist Office of Textiles and 
Apparel. U.S. Department of Commerce 
(-92) 377-4212. 

Background 

A CITA directive dated December 21. 
FRS4 (49 FR 50230) established limits for 
r ert*in specified categories of cotton. 
u ihi 1 and man-made fiber textile 
products, including Categories 338/339. 
Tt7/348. 359pt. 633, 641 and 047/648. 
produced or manufactured in Mexico 
“iid exported during the twelve-month 
P« rind which began on January 1. 1985. 
m * BWateraf Cotton. Wool and M,in- 


Made Fiber Textile Agreement of 
February 26.1979, as amended and 
extended under the terms of which 
these limits were established, also 
includes provision for the carryover of 
shortfalls from the previous agreement 
year in certain categories (carryovei) 
and for percentage increases in certain 
designated categories (swing). Under the 
foregoing provisions of the bilateral 
agreement and at the request of the 
Government of Mexico, the limits 
established for the aforementioned 
categories are being increased for swing 
and carryover, as available, for goods 
exported during the twelve-month 
period which began on January 1.1985 
and extends through December 31.1905. 

A description of the textile categories 
in terms of T.S.U.SJV numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 557091. as 
amended on April 7. 1983 (48 FR 15175), 
May 3.1983 (48 FR 19924). December 14, 
1983 (48 FR 55607), December 30.1983 
(48 FR 57584). Apil 4.1984 (41 FR 13397). 
June 28.1984 (49 FR 26622). July 16. 1984 
(49 FR 28754), November 9. 1984 (49 FR 
44782), and in Statistical I lead note 5, 
Schedule 3 of the Tariff Schedules of the 
United Slides Annotated (1985). 

Walter C. Lenahan. 

Chat mum. Committee for the hnplemenlntion 
of Textiles .\grv<.'meets. 

C ommittee for the Implementation of Textile 

Agreements 

November 18,1985 
Commissioner uf Customs. 
ifopartment of the Treasury, 

Washington. D.C 20229 . 

Deur Mr. Commissioner: This directive 
further amends, but does not canccL the 
directive of December 21.1985 from the 
Chairman of the Committee for the 
Implementation orTextile Agreements 
concerning imports Into the United States of 
certain cotton, wool and man-made fiber 
textile product*, produced or manufactured in 
Mexico and exported during 1985. 1 

Efladiva on November 1& 1985. paragraph 
1 of the directive of December 21.1984 t* 
hereby further amended to include the 
following adjusted restraint limits- 


' The BiUitrrul CiHlun. WuoL uml Mac Mad.. 
Fiber Textile* Agreement of February 20 <*• 

urmimli .1 ami rxlcivird. prividr*. in part that |t| 
SpeciHc ttmtlii and aubhmiU nui he rxcrrdrd I• w 
not more than seven per rent for twin* in any 
rtXirraimf peitud: pf| three Mine timita may be 
adjusted for carryforward and carryover up Do It 
percent uf Our Mpphcakile oitegory kmit ur aubtiital. 
and (J) adminlatmUve arrangemmW oc adjustments 
may be made to irsoh •• proUlemi atnun* to llie 
liopklArejiiiui uf 'he ri^miuni 


CffMoory 

Aduftod rw«tr*nt ton* 

336039 

. j 776 do**n 

347/349 

1090 122 dOf«n of *Sc* not r* 


man «73 iS3 dortn be n Cat 
«S>^y 347 and not mom than 


662.177 ocran duu t» in Career 
3-ta 


359 pi 

- i 1.030,410 pound* 

633 

, 63 ,161 dole* 

641 

; 469£?2 dox*n 

647;646 

1.75<X2t0 <Jorr»i o* tobeft no* morn 


Pan 1050.129 doren snaft be .r 
Category 647 and not mors th*n 
1050 179 doean Shan be w* C*h*!/o 
r> 646 

Tna Sntt nas not bm aUbaibKl to leltect *->y import* 
o*po*ted after Oounbar Si. 1994 

'In Category 350. ac I.SuS K e*c«0 364 5299 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affaire 
exception to the rulemaking provisions of 5 
U.S.C 553(a)(1). 

Sincerely. 

Walter C. Lenahan, 

Chairman . Committee for the Implementation 
of Textile Agreements 

(FR Doc. 85-27876 Filed 11-21-85: 8 45 «m| 

BILLING COOC 3910-OfMf 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Public Information Collection 
Requirement Submitted to OMB for 
Review 

summary: The Department of Defense 
has submitted to OMB for review the 
following request for renewal for the 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Each entry 
contains the following information; (1) 
Type of Submission; (2) Title of 
Information Collection and Form 
Number if applicable: (3) Abstract 
statement of the need for the uses to be 
made of the information collected; (4) 
Type of Respondent; (5) An estimate of 
the number of responses; (6) An 
estimate of the total number uf hours 
needed to provide the information; (7) 

To whom comments regarding the 
information collection are to be 
forwarded; and (8) The point of contact 
for whom a copy of the information 
proposal may be obtained. 

Revision 

DoD FAR Supplement Port 17 and 
Related Clauses in Part 52.217 

Nut including 17.71 master agreements 
for alteration and repair of vessels or 
matters covered by other clearances 
(17.74). 

Information concerns certain data 
required by sec. 1231 of Pub. 1.98-525. 
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Reporting is necessary to provide to 
contracting officers information that will 
be used to identify sources for 
participation in competitive 
acquisitions. 

Businesses or others for profit/small 
businesses or organizations. 

Responses: 3,812,000. 

Burden hours: 1,603.490. 
addresses: Comments are to be 
forwarded to Mr. Edward Springer. 
Office of Management and Budget. Desk 
Officer, Room 3235, New Executive 
Office Building. Washington. DC 20503. 
and Mr. Daniel J. Vitiello, DoD 
Clearance Officer, WHS/DIOR. Room 
1C535, Pentagon, Washington. DC 
20301-1155. telephone (202) 894-0187. 
SUPPLEMENTARY INFORMATION: A copy 
of the information collection proposal 
may be obtained from Mr. Owen Green, 
(DASD) (P-DARS), c/o 
OUSDRE(M&RS), Room 3D139, The 
Pentagon. Washington. DC 20301-3082. 
Patricia II. Means. 

OSD Federal Regis ter Liaison Officer. 
Deportment of Defense. 

November 19.1985. 

|FR Doc 85-27895 filed 11-21-85: 845 «m| 

BILLING COOC MKMM-%1 


Public Information Collection 
Requirement Submitted to OM8 for 
Review 

summary: The Department of Defense 
has submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains the 
following information: (1) Type of 
submission; (2) Title of Information 
Collection and Form Number, if 
applicable; (3) Abstract statement of the 
need for and the uses to be made of the 
information collected; (4) Type of 
Respondent; (5) An estimate of the 
number of responses; (6) An estimate of 
the totul number of hours needed to 
provide the information; (7) To whom 
comments regarding the information 
collection are to be forwarded; and (8) 
The point of contact from whom a copy 
of the information proposal may be 
obtained. 

Extension 

independent Research and Development 
Data Sheet 

This form is used to gather and report 
summary information on each project to 
maintain the IR&D database. The 
database is used by DoD scientists and 
managers to identify advanced R&D 
efforts and technologies initiated by US 
industry. The information is used in R&D 


planning both to avoid duplication R&D 
effort already performed by industry 
and to identify areas of high technology 
expertise. 

DoD Commercial Contractors. 
Responses 8,000. 

Burden hours 10,032. 
aooresses: Comments are to be 
forwarded to Mr. Edward Springer. 
Office of Management and Budget. Desk 
Officer. Room 3235. New Executive 
Office Building, Washington, DC 20503 
and Mr. Daniel J. Vitiello DoD 
Clearance Officer. WHS/DIOR. Room 
1C535, The Pentagon. Washington. DC 
20301-1155. telephone (202) 694-0187. 
SUPPLEMENTARY INFORMATION: A copy 
of the information collection proposal 
may be obtained from Mr. John L. 
Carney. DTIC-HDR, Room 5B405. 
Defense Technical Information Center. 
Cameron Station. Alexandria. VA 
22304-6145 telephone number (202) 274- 
7206. 

Patricia II. Means. 

OSD Federal Register Liaison Officer , 
Department of Defense. 

November 19.1985. 

|FR Doc. 85-27896 Filed 11-21-85; 8:45 am] 

BILLING COOL 


Department of the Army 

National Board for the Promotion of 
Rifle Practice; Meeting Correction 

action: Correction. 

This document corrects a notice 
announcing an open meeting of the 
National Board for the Promotion of 
Rifle Practice that appeared at page 
46332 in the Federal Register of 
Thursday, November, 7.1985. (50 FR 
46332). The action is necessary’ to 
correct administrative omissions. 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463), announcement is mode 
of the following committee meeting. 

Name of Committee: National Board for the 
Promotion of Rifle Practice, 

Date of Meeting: 5 December. 1965. 

Place: Quality inn, Pentagon City. 300 
Army/Navy Drive, Arlington. Virginia 22202. 
Time: 1339-1630. 

Proposed Agenda 

1. Open prayer and Pledge of Allegiance to 
the flag. 

2. Federal Register notice of meeting. 

3. Roll call and introduction of new 
members. 

4. Approval of Minutes of 22 June. 1984. 

5. Reports: 

a. Executive committee report. 

b. Budget committee report. 

6. Unfinished Business: 

A. Handout of proposed change to Title 10. 


b. Issue of cal. Ml carbines to senior clubs 
with Junior divisions. 

c. Enhanced public affairs support for the 
Director of Civilian Marksmanship. 

d. National Match Support Detachment: 
Status of transfer of functions to AMC 

e. Automatic target systems—Status. 

7. New Business: 

a. Revision of AR 920-20. 

b. Report on Camp Perry 1985. 

c. Introduction of 9mm provisions in AR 
929-30. 

il Projected *nin*oul" of cal. 30 hall 
ammunition. 

e. Request of “other—services” supplies oi 
cal. 30 ball ammunition. 

f. Possible use of M852, 7.62mm 
ammunition for FJC mutches. 

g. Future use of surplus M1911A1. .45 cat. 
auto pistols. 

h Authorizations of “uccurizing 
techniqu»?s“ to the M16 rifle, 
i. Write—in Issues received by the ODCM 
8 Closing prayer. 

The meeting is open to the public. 
Persons desiring to attend the meeting 
should contact the Office of the Director 
of Civilian Marksmanship (202) 272-0180 
prior to 5 December, 1985, to arrange 
admission. 

)ohn O. Roac h II. 

Army Liaison Off tee r with the Federal 
Register. 

IFR Doc. 85- 27860 Filed 11-21-85: 8:45 am| 

BILLING COOL J7IO-OS-M 


DEPARTMENT OF EDUCATION 

National Council on Educational 
Research; Meeting 

agency: National Council on 
Educational Research. Ed. 

ACTION: Full Council Meeting of the 
National Council on Educational 
Research. 

Matters to be Discussed: Reports from 
various committees, presentations from 
officials of the Department of Education, 
and other individuals outside of the 
Department regarding topics of interest 
to the Council. 


date: December 5th and 6th, 1985. 
address: U.S. Department of Education. 
Secretary's Conference Room 400 
Mary land Avenue. SW. Room 4003- 
FOB-6. Washington. DC. 
status: Open. 

time: Thursday. December 5,1985 1:00- 
5:00 p.m. Friday. December 0.1985 9:00 
a.m.-5:00 p.m, 

FOR FURTHER INFORMATION CONTACT: 

Patricia Hines. National Council on 
Educational Research, 2000 L Street, 
NW„ Suite 617-B, Washington, DC 
20036. 202-254-74W. 
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SUPPLEMENTARY INFORMATION: The 

National Council on Educational 
Research is established under section 
405 of the Ceneral Education Provisions 

Act. 

The meetings of the Council arc open 
to the public, unless otherwise stated. 

Dated: November 18.1985. 

Patricia Hines, 

da/. horirin# Official, National Council on 
Educational Research. 

|KR Doc. 85-27867 Filed 11-21-85; 8:45 am] 

0 LUNG CODE 4000-0 t-M 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

(ERA Docket No. 85-29-NG) 

Petro-Canada Hydrocarbons Inc.; 
Application to Import Natural Gas 
From Canada 

agency: Economic Regulatory 
Administration. DOE. 
action: Notice of Application for 
Blanket Authorization to Import Natural 
Cas from Canada for Short-Term and 
Spot Sales. 


summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on November 5.1985, of on application 
fdfd by Petro-Canada Hydrocarbons 
Im. (PCH), a wholly-owned subsidiary 
of Petro-Canada Inc. fPCI), for blanket 
authorization to import from Canada up 
to 150 Bcf of natural gas over a two-year 
Period beginning on the date of first 
d< livery. The gas would be supplied by 
PCI or such other supply sources as may 
i become available and sold by PCH on a 
short-term or spot basis to local gas 
distribution companies, natural gas 
| pipelines* and direct sale customers in 
f «lifnmia, the Pacific Northwest, the 
Middle West, and other areas in the U.S. 

market opportunities develop. PCH 
ma >' hIso act as an agent for PCI The 
I specific terms of each import and sale 
| 'vuuld be negotiated on an individual 
including the price and volumes. 

J f 11 proposes to make quarterly reports 
lu the ERA. 

I he application was filed with the 
| pursuant to Section 3 of the Natural 
^' iis Act and DOE Delegation Order No. 
0204-111, Protests, motions to intervene, 
notices of intervention and written 
comments are invited. 

DATE: Protests, motions to intervene or 
notices of intervention, as applicable, 
jinil written comments are to be filed no 
than 4:30 p.m.. on December 23, 


FOR FURTHER INFORMATION CONTACT: 

R.T. Gehring. Natural Gas Division. 
Economic Regulatory Administration, 
Foirestal Building. Room GA-098, 

1000 Independence Avenue. SW„ 
Washington. DC 20585, (202) 252-9482 
Diane Stubbs, Office of General 
Counsel. Natural Gas and Mineral 
Leasing. U.S. Department of Energy, 
Forrestal Building, Room GE042,1000 
Independence Avenue. SW„ 
Washington. DC 20585, (202) 252-6667 
SUPPLEMENTARY INFORMATION: On 
November 5,1985, PCH filed an 
application for blanket authorization to 
import up to 150 Bcf of Canadian natural 
gas over a two-year period beginning on 
the date of first delivery. PCH will 
import and resell the gas to various 
potential customers including local 
distribution companies, natural gas 
pipelines, and direct sale customers in 
California, the Pacific Northwest, the 
Middle West, and other areas in the U.S. 
as market opportunities develop. PCH 
also may act as agent for PCI. 

PCH asserts that no new pipeline 
facilities will be required in order to 
import the gas. According to PCH, 
approval and implementation of this gas 
import application will have a positive 
impact on the environment in instances 
where the gas is used to displace 
alternate fuels. 

In support of its application. PCH 
asserts that the specific terms of each of 
its supply contracts will be responsive 
to competitive market forces in the 
United States domestic gas market and 
will be consistent with PCH’s own 
contractual arrangements with its U.S. 
purchasers. Similarly, the terms, 
including price, for each spot sale will 
be freely negotiated between PCH and 
its U.S. purchasers. PCH asserts that this 
will ensure the market competitiveness 
of each import arrangement. For the 
reasons stated above. PCH asserts that 
the proposed import is not inconsistent 
with the public interest. 

This application is one of a number 
received by the ERA concerning 
purchases of imported gas for spot and 
short-term blanket opportunities. The 
authorization would provide the 
applicant with blanket import approval 
to negotiate and transact individual 
short-term sales arrangements without 
further regulatory action. This 
application is similar to other blanket 
imports the ERA has recently approved. 

The decision on this application will 
be made consistent with the Secretary 
of Energy’s gas import policy guidelines, 
under which the competitiveness of an 
import policy arrangement in the 
markets served is the primary 
consideration in determining whether it 


is in the public interest (49 FR 6684. 
February 22.1984). The objective of this 
policy, with it strong emphasis on 
competitive arrangements and contract 
flexibility, is to free commercial parties 
from undue government interference in 
determining contract terms and reflects 
the importance of buyer-seller 
negotiation. Parties that may oppose this 
application should comment in their 
responses on the issue of 
competitiveness as set forth in the 
policy guidelines. The applicant has 
asserted that thi5 import arrangement is 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion. 

Other Information 

In response to this notice, any person 
may file a protest, motion to intervene, 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application wil not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on the application. 

All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements 
that are specified by the Natural Gas 
Division. Office of Fuels Programs, 
Economic Regulatory Administration. 
Room GA-076-A, RG-23. Forrestal 
Building. 1000 Independence Avenue, 
SW., Washington. DC 20585. They must 
be filed no later than 4:30 p.m., 

December 23,1985. 

The Administrator intends to develop 
a decisional record on the application 
through responses to the notice by 
parties, including the parties’ written 
comments and replies thereto. 

Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be prov ided, 
such as additional written comments, an 
oral presentation, a conference, or a 
trial-type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law or policy at issue, show that it is 
material and relevant to a decision on 
the proceeding, and demonstrate why an 
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ora! presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
ore factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

if an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If no party requests 
additional procedures, a final opinion 
and order may be issued based on the 
official record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.316. 

A copy of PCH’s application is 
available for inspection and copying In 
the Natural Gas Division Docket Room. 
GA-078-A. at the above address. The 
docket room is open between the hours 
of 8:00 a.m. and 4:30 pan.. Monday 
through Friday, except Federal holidays. 

Issued in Washington. DC, on November 
15.1985 

Robert L. On vies. 

Acting Director. Office of Fuels Programs. 
Economic Regulatory Administration. 

(FR Doc. 85-27*03 Filed 11-21-85: 8:45 am] 
BILLING CODE *450-4) MB 


! Docket No. ERA-CAE-86-07; OFP Case No. 
64012-9295-21-241 

Powerplant and Industrial Fuel Use; 
Exemption Request; Klondike Equity 
Enterprises, Inc. 

agency: Economic Regulatory 
Administration. DOE. 
action: Notice of Acceptance of Petition 
for Exemption and Availability of 
Certification by Klondike Equity 
Enterprises. Inc. 

summary: On October 4, 1985. Klondike 
Equity Enterprises. Inc, (KEF.), filed a 
petition with the Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) requesting a permanent 
cogeneration exemption for a proposed 
electric powerplant to be located at its 
Klondike II facility in Sun Diego County, 
California, from the prohibitions of Title 
II of the Powerplant and Industrial Fuel 
Use Act of 1970 (42 U.S.C. 8301 el seq.) 
("FUA" or “the Act**). Title II of FUA 
prohibits both the use of petroleum and 
natural gas as a primary energy source 
in any new powerplant and the 
construction of any swell facility without 
the capability to use an alternate fuel as 
a primary energy source. Final rules 
setting forth criteria and procedures for 
petitioning for exemptions from the 


prohibitions of Title II of FUA are found 
in 10 CFR Parts 500. 5U1, and 503. Final 
rules governing the cogeneration 
exemption were revised on June 25,1982 
(47 FR 29209. |uly 6. 1982), and are found 
at 10 CFR 503.37. 

The proposed powerplant foT which 
the petition was filed is an 
approximately 27.6 MW (net) 
cogeneration facility consisting of a gas 
turbine and generator, a heat recovery 
steam generator, a steam turbine and 
generator, an absorption refrigeration 
package, and ancillary equipment. 

The plant will be constructed at a 
facility consisting of two ice rinks, a 
healtheiub. swimming pool, and 
restaurant The plant will bum natural 
gas. It is expected that more than 50 
percent of the net annual electric power 
produced by K£E will be sold to San 
Diego Gas and FJectric, making the 
cogeneration facility an electric 
powerplant pursuant to the definitions 
contained in 10 CFR 50(12. The facility 
will also produce thermal energy for an 
absorption refrigeration system, water 
heating, and comfort heating system at 
the adjoining recreational complex. 

ERA has determined that the petition 
appears to include sufficient evidence to 
support an ERA determination on the 
exemption request and it is therefore 
accepted pursuant to 10 CFR 501.3. A 
review of the petition is provided in the 
“SUPPLEMENTARY INFORMATION" section 
below. 

As provided for in sections 701(c) and 
(d) of FUA and 10 CFR 501.31 and 
501.33. interested persons are Invited to 
submit written comments in regard to 
this petition and any interested person 
may submit a written request that ERA 
convene a public hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification as well as 
other documents and supporting 
materials on this proceeding is available 
upon request through DOE. Freedom of 
Information Reading Room. 1000 
Independence Avenue. SW. Room lE- 
190. Washington. DC 20585. from 9.00 
a.m. to 4DO p.m., Monday through 
Friday, except Federal holidays. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the period 
for public comment and hearing, unless 
ERA extends such period. Notice of any 
such extension, together with a 
statement of reasons therefor, would be 
published in the Federal Register. 
dates: W ritten comments are due on or 
before January 6.1986. A request for a 
public hearing must be mmlc within this 
same 45-day period. 


ADDRESSES: Fifteen copies of written 
comments or a request for a public 
hearing shall be submitted to: Case 
Control Unit. Office of Fuels Programs. 
Room GA-045, Forrestal Building. 1000 
Independence Avenue. SW. 

Washington, DC 20585. 

Docket No. ERA-C&E-«M>7 should hr 
printed on the outside of the envelope 
and the document contained therein. 

FOR FURTHER INFORMATION CONTACT 

Steven Mintz, Office of Fuels Programs. 
Economic Regulatory Administration. 
1000 Independence Avenue. SW.. 

Room GA-045, Washington, DC 20585, 
Telephone (202) 252-9506 
Steven E. Ferguson, Esq., Office of 
General Counsel. Department of 
Energy. Forrestal Building. Room HA- 
113. 1000 Independence Avenue. SW., 
Washington. DC 20585. Telephone 
(202) 252-8947 

SUPPLEMENTARY INFORMATION: KEF. 
proposes to construct and operate a 
cogeneration facility in San Diego 
County. California, which will: (1) 
Generate electrical power for sale to 
San Diego Gas end Electric and (2) 
produce steam to meet the requirements 
of the adjoining recreational complex. 
The system will consist of a gas turbine*, 
a heat recovery steam generator, a 
steam turbine generator, on absorption 
refrigeration package, and nncitlnry 
equipment. 

The cogeneration facility is classified 
as an electric powerplant under FUA 
because more than 50 percent of its net 
annual electric generation will be sold. 

Section 212(c) of the Act and 10 CFR 
503.37 provide for a permanent 
cogeneration exemption from the 
prohibitions of Title 11 of FUA. In 
accordance with the requirements of 
5 503.37(a)(1). KEE has certified to ERA 
that: 

1. The gas to be consumed by the 
cogeneration facility will be less than 
that which would otherwise In? 
consumed in the absence of the 
proposed powerplant. where the 
calculation of savings is in accordance 
with 10 CFR 503.37(b); and 

2. The use of a mixture of petroleum 
or natural gas and an alternate fuel in 
the cogeneration facility, for which an 
exemption under 10 CFR 503.38 would 
be available, would not be economically 
or technically feasible. 

In accordance with the evidentiary 
requirements of 8 503.37(c) (and in 
addition to the certifications discussed 
above), KEE has included as part of its 
petition: 

1. Exhibits containing the basis for the 
certifications described above: and 
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2 An environmental impact analysis, 
required under 10 CFR 503.13. 

In processing this exemption request. 
ERA will comply with the requirements 
of the National Environmental Policy 
Act of 1969 (NEPA): the Council on 
Environmental Quality's implementing 
regulations. 40 CFR Part 1500 et seq.\ 
and DOE guidelines implementing those 
regulations, published at 45 FR 20694. 
March 2fl, 1980. NEPA compliance may 
involve the preparation of (1) an 
Environmental Impact Statement (E1S); 
(2) an Environmental Assessment; or (3f 
a memorandum to the file Finding that 
the grant of the requested exemption 
would not be considered o major 
Federal action significantly affecting the 
quality of the environment. 

If an EiS is determined to be required. 
ERA will publish a Notice of Intent to 
prepare an EIS in the Federal Register as 
soon as practicable. No final action will 
be taken on the exemption petition until 
ERA s NEPA compliance has been 
completed. 

The acceptance of the petition by ERA 
din s not constitute a determination that 
KEK is entitled to the exemption 
requested. That determination will be 
bused on the entire record of this 
proceeding, including any comments 
received during the public comment 
period provided for in this notice. 

Ktiiied in Washington. DC, on November 

l.v IMS. 

Robert L Davies. 

Ihnxtor. Office of Fuels /digrams, Economic 
nfguhtory Administration. 

If* Poe 85-27965 Filed 11-21-85; 8:45 am| 
Billing coot mso-oi-m 


Federal Energy Regulatory 

Commission 

I Docket No. 086-52-000 J 

Pogo Producing Co.; Expedited 
Producer Abandonment Application 
and Application for Producer Sales 

Certificate 

November 15.1985. 

On November 8.1985. Pogo Producing 
Company (Pogo) filed in the above- 
referenced docket an Application for 
Producer Abandonment of Section 7, (c) 
E^rtiflcate Obligations and for Blanket 
| r lion 7(c) Producer Sales Authority. 
h) 8° has requested expedited 
consideration pursuant to 18 CFR 
‘V *b). Pogo requests authority to 
abandon sales to Tennessee Gas 
‘Pelinc* Company (Tennessee) made 
Pursuant to a Gas Purchase Agreement 
uated February 5.1960. Said contract 
° vers certain reservoirs underlying 
numerous leases in the Lopeno Field. 


Zapata County. Texas. Pogo indicates 
that there are four producing wells 
covered by the contract and that Pogo 
has made applications for NGPA section 
102(c) and/or 103 determinations for the 
four wells. 

Pogo states that the contract expired 
on December 31.1980 and no rollover 
contract has been executed by Pogo 
since its acquisition of its interests on 
December 15.1983. Pogo also states that 
Tennessee is not presently, nor for the 
foreseeable future, in a position to 
purchase any gas Pogo may have 
available for sale to them. 

Pogo states that it seeks abandonment 
and any necessary section 7{c) 
certificate to resell the gas in either the 
long-term or short-term market. 

The circumstances presented in the 
application appear to meet the criteria 
for consideration on an expedited basis, 
purusant to § 2.77 of the Commission's 
rules as promulgated by Order No. 436. 
issued October 9.1985. in Docket No. 
RM85-1-000, all as more fully described 
in the application which is on file with 
the Commission and open to public 
inspection. 

In accordance with the provisions of 
§ 2.77 of the Commission's rules, we 
shall provide for a notice period not to 
exceed 15 days. Accordingly, any person 
desiring to be heard or to make any 
protests with reference to said 
application should on or before 
November 27,1985. File with the Federal 
Energy Regulatory Commission. 
Washington, DC 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protects filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must File a petition to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb. 

Secretary. 

FR Doc. 85-27848 Filed 11-21-85: 8:45 am| 

BILLING COOC $717-01-1* 


(Docket Nos. ER86-123-000. et al l 

Connecticut Light and Power Co., et 
al.; Electric rate and corporate 
regulation filings 

Take notice that the following Filings 
have been made with the Commission: 


1. Connecticut Light and Power 
Company 

(Docket No. ER86-123-000) 

November 15.1985. 

Take notice that on November 1.1985 
Connecticut Light and Power Company 
tendered for filing for itself and as 
successor by merger with the Hartford 
Electric Light Company (HELCO) and on 
behalf of Western Musachusetts Electric 
Company (WMECO) Notices of 
Termination of the following rate 
schedules; 

CLAP s Rate Schedule FPC No. 122 
CLAP's Rate Schedule FPC No. 121 
CLAP s Rate Schedule FPC No. 128 
CLAFs Rate Schedule FPC No. 201 

Comment date: November 27,1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Indiana A Michigan Electric Company 

IDockel No. ER84-591-002| 

November 15.1985. 

Take notice that on November 7,1985 
Indiana and Michigan Electric Company 
tendered for filing a compliance report 
of refunds made pursuant to 
Commission letter order dated October 
10.1985. 

Comment date: November 27.1985, in 
accordance with Standard Paragraph H 
at the end of this notice. 

3. Commonwealth Electric Company. 
Boston Edison Company, Montaup 
Electric Company 

|Docket No. ER86-130-000| 

November 14.1985 

Take notice that on November 1,1985, 
Commonwealth Electric Company 
(' Commonwealth") tendered for filing 
on behalf of itself, Montaup Electric 
Company, and Boston Edison Company 
supplemental data pertaining to their 
applicable gross investments, combined 
Federal income and franchise tax rates, 
and local tax rates for the twelve-month 
period ending December 31.1984. 
Commonwealth states that this 
supplemental data is submitted pursuant 
to a letter order of the Federal Power 
Commission in Docket No. E-7981 dated 
April 26,1973 accepting for filing 
Commonwealth's Rate Schedule FERC 
No. 21, Boston Edison Company's Rate 
Schedule FERC No. 67. and Montaup 
Electric Company's Rate Schedule No. 

27. 

Commonwealth states that these rate 
schedules have previously been 
similarly supplemented for the calendar 
years 1972 through 1983. 
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Copies of said filing have been served 
upon Boston Edison Company. Montaup 
Electric Company. Northeast Utilities 
and the Massachusetts Department of 
Public Utilities. 

Comment date: November 27.1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

1 . Indiana & Michigan Electric Company 
| Docket No. ER8G-12&-000| 

November 14.1985. 

Take notice that American Electric 
Power Service Corporation (AF.P) on 
November 1,1985 tendered for filing on 
behalf of its affiliates Indiana & 

Michigan Electric Company (l&ME) 
Modification No. 17 dated September 1. 
1985 to the Interconnection Agreement 
dated June 1,1968 between the Central 
Illinois Public Service Company (CIPS) 
*nd I&ME. The Commission has 
previously designated the 1968 
Agreement ns I&ME’s Rate Schedule 
FERC No. 67 and CIPS* Rate Schedule 
rERC No. 62. 

Modification No. 17 increased the 
transmission demand rate for 
F.mergency F.nergy to 2.75 mills per 
kilowatthour. In addition, this 
Modification revises the provisions for 
Economy Energy by adding a 3.75 mills 
per kilowatthour minimum to l&ME’s 
provisions for the transmission of 
Economy Energy and a 3.00 mills per 
kilowatthour minimum to CIPS* 
provisions for the transmission of 
Economy Energy. This Modification also 
updates the provisions for Non- 
Displacement Power and Energy by 
adding a 2.75 mills per kilowatthour 
transmission demand charge when 
l&ME is the supplying party. AEP 
requests an effective date of October 30. 
1985. 

I&MK’s rates in this Modification are 
the same as those presently in effect on 
the AEP System for other AEP affiliated 
operating subsidiaries which have 
previously been submitted and accepted 
Tor filing by the Commission. CIPS* rates 
in this Modification are consistent with 
the charges associated with the 
transmission demand rate OH’S 
presently has in effect for Emergency 
Service, which is presently on file with 
the? Commission. 

Copies of this filing were served upon 
the Michigan Public Service 
Commission, Public Service Commission 
of Indiana, and Illinois Commerce 
Commission. 

Comment date: November 27.1965. in 
accordance with Standard Paragraph E 
at the end of this document. 


5. The Connecticut light and Power 
Company 

(Docket No. ER86-134-000] 

November 14, 1963. 

Take notice that on November 1.1985. 
the Connecticut Light and Power 
Company (CL&PJ tendered for filing a 
proposed rate schedule with respect to a 
Transmission Agreement dated October 
28.1985 between: (1) CL&P and Western 
Massachusetts Electric Company 
(WMECO and together with Cl &P, the 
NU Companies) and f2] Westfield Cas 
and Electric Department ("WG&E”). 

CL&P states that the Transmission 
Agreement provides for transmission 
services to WG&E for the wheeling of 
system power purchased from Creen 
Mountain Power Corporation and 
Central Vermont Public Service 
Corporation, during the period from 
October 28,1965 to November 30.1986. 

The transmission charge rate is a 
weekly rate equal to one-fifty-second of 
the estimated annual average cost of 
transmission service on the electric 
transmission system of the NU 
Companies determined in accordance 
with Appendix A and Exhibits 1.11 and 
111 thereto, of the Transmission 
Agreement. The weekly transmission 
charge is determined by the product of 
(i) the transmission charge rate ($/kW* 
week), and (it) the number of kilowatts 
WG&E is entitled to receive during such 
week. 

CL&P requests that the Commission 
waive its standard notice period and 
permit the Transmission Agreement to 
become effective on October 28,1965. 

WMECO has Tiled 3 certificate of 
concurrence in this docket. 

CL&P states that copies of this rule 
schedule have been mailed or delivered 
to CL&P. WMECO and WC&E 
(Westfield. Massachusetts). 

CL&P further slates that the Tiling is in 
accordance with Section 35 of the 
Commission's Regulations. 

Comment date: November 27,1905. in 
accordance with Standard Paragraph E 
at the end of this notice. 

6 . The Connecticut Light and Power 
Company 

Docket No ER86-131-000) 

November 14.1985. 

Take notice that on November 1,1985. 
the Connecticut Light and Power 
Company (CL&P) tendered for fifing a 
proposed rate schedule with respect to a 
Transmission Agreement dated May 2a 
1985 between: {!) CL&P and Western 
Massachusetts Electric Company 
(WMECO and together with CL&P. the 
NU Companies) and (2) Vermont Public 
Power Supply Authority (VTPSA). 


CL&P states that the Transmission 
Agreement provides for weekly 
transmission services on a n as needed 
and as available basis to VTPSA for the 
wheeling of their purchase from the 
Connecticut Municipal Electric Energy 
Cooperative f’CMEEC”) of an 
entitlement in capacity and associated 
energy during the period from May 20. 
1985 to May 31. 1980. 

The transmission charge rale is a 
weekly rate equal to one-fifty-second of 
the annual average cost of transmission 
sen ice on the electric transmission 
system of the NU Companies 
determined in accordance with 
Appendix A and Exhibits L II and HI 
thereto, of the Transmission Agreement 
The weekly transmission charge is 
determined by the product of (i) the 
transmission charge rule (S/kW- 
wceklyk and (iij the number of kilowatts 
VPPSA is entitled to receive during such 
week. The weekly transmission charge 
is reduced by up to 50% to give due 
recognition for payments made by 
VPPSA to other systems also providing 
transmission service, 

CL&P requests that the Commission 
waive its standard notice period and 
permit the Transmission Agreement to 
become effective on May 2a 1985. 

WMECO has filed a certificate of 
concurrence in this docket. 

CL&P states that copies of this rate 
schedule have been mailed or delivered 
to CUR WMECO. and VPPSA 
(Willisfon. Vermont). 

CL&P further states that the films to in 
accordance w’ith Section 35 of the 
Commission's Regulations. 

Comment date: November 27.1985. in 
accordance with Standard Paragraph E 
at the end nf this notice. 

7. Middle South Services, Inc. 

(Ducket No ER05-127-000] 

November 14, 1985- 

Tnkc notice that Middle South 
Services. Inc. (MSS), as agent for 
Mississippi Power & Light Company 
(MP&L). on November 1.1985 tendered 
for filing on Interchange Agreement 
between Alabama Electric Cooperative. 
Inc. and MP&L. including rate schedules 
for economy energy, emergency service, 
and replacement energy. 

MSS requests an effective date of 
September 1.1985 for the Agreement. 
MSS requests waiver of the 
Commission's notice requirements untb:r 
Section 35.11 of the Commission’s 
Regulations. 

Comment date: November 27. 1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 
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6. Pacific Power Hr Light Company, an 
i Mimed business name of PacifiCorp 

|Docket No. ERWM24-000) 

November 14* toes. 

l ake notice that on November 1,1985, 
Pacific Power & light Company (Pacific), 
an assumed business name of 
PmrifiCorp, tendered for tiling Third 
Hr vised Sheet No. 5G, superseding 
Second Revised Sheet No. 5C (index of 
Purchasers) of Pacific’s FERC Electric 
Tariff, Original Volume No. 3 (Tariff), 
and Service Agreements between 
Pacific and the following parties: 

Parties 

Department of Water and Power of the 
City of I .os Angeles 
City of Riverside Public Utilities 
Department 

Pacific states that the Service 
Agreements provide for the sale of 
nimfirro power and energy, in 
accordance with the rales specified in 
Service Schedule PPL-3 under Pacific's 
Tariff. 

Comment date: November 27.1985, in 
accordance with Standard Paragraph E 
a! the end of this notux?. 

9. Northern States Power Company 

(Docket No. KR85-3984102I 
November 15,1985. 

Take notice that on October 31.1985 
Northern States Power Company 
tendered for filing wholesale rate 
wbedules for Northern State Power 
Company (Wisconsin) reflecting the 
approved settlements rates in Docket 
No ER 85-398-000. The affected 
wholesale customers and the FERC rate 
schedule designations of their contracts 
art- as follows: 



In addition tu the above rate 
schedules, Fifth Revised Sheet Nos. 1 
2, and First Revised Sheet No. 3 for 
^ RC F.lectric Tariff Original Volume 
No. 2 ig enclosed. 


Comment date: November 27.1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Niagara Mohawk Power Corporation 
|Docket No. £988-112-000) 

November 15.1985. 

Take notice that on November 1,1985, 
Niogara Mohawk Power Corporation 
(Niagara) tendered for filing Notices of 
Cancellation the following rate 
schedules: Mohawk Power Corporation 
FPC Schedules 26. 38, 47, 87, and 81 and 
FERC Schedules 107 and 127. 

Comment date: November 27.1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

1L Southern Company Services, Inc. 

|Docket No. ERB6-103-000| 

November 14.1985. 

Tnke notice that on November 4.1985, 
Southern Company Services. Inc., on 
behalf of Alabama Power Company, 
Georgia Power Company, Gulf Power 
Company, and Mississippi Power 
Company, tendered for filing the 
Southern Company Intercompany 
Interchange Contract, together with an 
Allocation Methodology and Periodic 
Rate Computation Manual showing the 
basis for interchange and pooling 
transactions between such companies. 
The filing also includes informational 
schedules which detail the charges and 
derivation of components of the rates to 
be used during the calendar year 1088. 
Hie new intercompany Interchange 
Contract is proposed to be effective on 
(anuary 1,1986. 

The new Southern Company System 
Intercompnay Interchange Contract 
constitutes a coordination and 
interchange agreement between the 
operating companies of The Southern 
Company system. The Contract provides 
for certain power pooling transactions, 
including exchange of interchange 
energy and the pricing thereof, the 
purchase and sale of capacity and the 
rates and charges thereof, as well as 
other interchange arrangements 
between the operating companies. 

Comment date: November 27.1985. in 
accordance with Standard Paragraph E 
at the and of this notice. 

12. Southern Company Services, Inc. 
|Dodcct No. ER85-791-000) 

November 15. 1985. • 

Take notice that on November 4,1985 
Southern Company Services, Inc. 
tendered for filing an amendment to its 
September 24,1985 filing. The 
September 24,1985 filing was a letter 
agreement extending the term of Service 


Schedule S to an interchange contract 
between Florida Power & I right 
Company and Southern Companies. By 
the terms of the letter agreement Service 
Schedule S has been exlended to allow 
for additional purchases by Southern 
Companies from South Carolina Electric 
A Gas Company for contemporaneous 
sale and delivery to Florida Power & 
Light Company, The extended term of 
the service schedule shall be for a 
period which would allow delivery of up 
to an additional 480 GWH but no later 
than December 31.1985. This 
amendemnt is being filed to include the 
Certificate of Concurrence of Southern 
Company Services, Inc. as the 
representative of Alabama Power 
Compuny, Georgia Power Company, 

Gulf Power Company and Mississippi 
Power Company. 

Comment date: November 27.1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Upper Peninsula Power Company 
|Docket No. KR86-139-000) 

November 14.1965. 

Take notice that on November 5.1985, 
Upper Peninsula Power Company filed 
an amendment to the 1978 Basic 
Agreement. The other parties to that 
Agreement. Upper Peninsula Generating 
Company and Cliffs Electric Service 
Company, filed certificates of 
concurrence. The effect of the 
amendment will be to revise the manner 
in which the annual carrying charges on 
certain transmission facilities are shared 
by the parties. 

An effective date of fanuary 1,1985 is 
requested. 

Comment date: November 27,1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Consumers Power Company 

(Docket No. ER«M26-000| 

November 14.1985. 

Take notice that on November 1,1985, 
Consumers Power Company 
(“Consumers") tendered for filing 
Supplemental Agreement No. 2 to 
Service Agreement Wholesale for 
Resale Electric Service between 
Consumers and the City of Hart. The 
sole purpose of Supplemental 
Agreement No. 2 is to reduce the 
customer's contract capacity reservation 
from 4.034 kilowatts to 3,200 kilowatts. 

Copies of (his filing were served upon 
the parties and the Michigan Public 
Service Commission. 
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Comment date: November 27.1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be? heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE. Washington, 

DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and arc available for public 
inspection. 

H. Any person desiring to be heard or 
to protest this filing should file 
comments with the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NW, Washington. DC 
20426. on or before the comment date. 
Comments will be considered by the 
Commission in determining the 
appropriate action to be taken. Copies of 
this filing are on file with the 
Commission and are available for public 
inspection. 

Kennrth F. Plumb. 

Secretary. 

|FR Doc. 85-27938 Filed 11-21-85; 845 am) 

BILLING COOt *717-0 l-M 


(Docket No. ER86-120-000 1 
Pacific Gas and Electric Co.; Filing 

November 14. 1985. 

Take notice that on November 1.1985. 
Pacific Gas and Electric Company 
(PGandE) tendered for filing proposed 
changes in rates and changes of certain 
electric services in two phases by a total 
of approximately S2.1 million. 

The proposed effective date for the 
Phase 1 tariff sheets for the service 
provided DWR by PGandE is January 1. 
1986. 60 days after the date of this filing. 
For the reasons set out below. PGandE 
respectfully requests that the Phase I 
rates be allowed to become effective 
with no suspension or. if deemed 
necessary, with no more than a one day 
suspension. 

The proposed effective date for the 
Phase 11 tariff sheets for the service 
provided DW'R is January 2.1986. 61 
days ufter the date of this filing. PGandE 
respectfully requests that these rates be 
allowed to become effective on the 
requested date, or in the alternative, 
with minimal suspension. 

Copies of this filing were served upon 
all affected customers and upon the 
State Commission of California. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory’ Commission, 825 
North Capitol Street, NE.. Washington. 
DC 20126. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (16 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before November 
25.1985. Protests will be considered by 
the Commission in determining the 


appropriate action to la? taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must Tile a motion to 
intervene. Copies of this filing are on fill 
with the Commission and are avnilubii 
for public inspection. 

Keniutth F Plumb. 

Secretary/. 

|FR Doc. 85-27934 Filed 11-21-85: 8:45 am| 

BILLING CODE *717-01-* 


Office of Hearings and Appeals 

Cases Filed; Week of October 25 
Through November 1,1985 

During the Week of October 25 
through November 1,1985. the 
applications for relief listed in the 
Appendix to this Notice were filed with 
the Office of Hearing and Appeals nf (hr 
Department of Energy. Submissions 
inadvertently omitted from earlier lists 
have also been included. 

Under DOE procedural regulations. 10 
CFR Part 205. any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comment* 
on the application within ten days nf 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actuat 
notice, whichever occurs first. All such 
comments shall be filed with the Offic ♦ ’ 
of Hearings and Appeals. Department «\ 
Energy, Washington. D.C. 20585. 

George B. Brezooy, 

Director, Office of Hearings and Appeals- 

November 15,1985. 
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|FK Doc. 85-27962 Piled TJ5; 8*5 um| 

IRLiWC CODE MM-01-fcl 


issuance of Decisions and Orders; 
Week of October 28 Through 
November 1, 1985 

During the week of October 25 
through November 1.1965, tin; decibicms 
dixJ orders summarized below were 
Issued with respect to appeals and 
applications for exception or other relief 
filed with the Office of Hearings and 
Appeals of tht? Department of Energy. 
The following summary also contains a 
list of submissions that were dismissed 
by the Office of Heatings and Appeals. 
Appeal 

thu&'u* L MiiUr. W/JV/tti. K/'A-OOOJ 

Douglas L Miller filed an Appeal from a 
denial by the Director of ibc DOE 
OJfuas of Personnel of o Request for 
Information which he submitted pursuant to 
thf Fn ednm of Information Act. The Director 
tad denied Miller's request for information 
Per taming to the selection of on applicant for 
a Potion, including the Identities of »he 
J*^* f hwi panel, the supervisor appraisal 
for the successful applicant, and 
tn< irmiittnfi pertamlng to the unsuocesnful 
q/phcaiilQ. llu? DOE dclei mined that the 
« 'Uies of the p.meJ member* were p.opcriy 


withheld pumienl to Exemption 5. like DOE 
further determined that disclosure of the 
successful applicant's supervisory appraisal 
would constitute an unwarranted invasion of 
hi* personal privacy and therefore, was 
witlihoHlablr pursuant to Exemption & 
Finally, the DOF. determined that the 
identities and other information pertaining to 
the unsuccessful applicants was properly 
withheld pursuant to Exemption & 
Accordingly, the Appeal was denied. 

Remedial Orders 

Big Muddy OH Processor*, Inc. I0/3O/8S: 

Hftaam 

The Attorney General of the State of Texas 
objected to a Proposed Remedial Order 
(PRO) which the Office of Enforcement 
Programs of tin* Economic Regulatory 
Administration (ERA) issued to Big Muddy 
Oil Processor*. Inc. on March 27.1985- Big 
Muddy did not elect to file a Statement of 
Objections to the PRO. In the March 27 PRO. 
the ERA found that Big Muddy violated the 
provisions of the crude oil reseller regulations 
and directed the firm to refund 51.454,876.35 
plus accrued interest to the DOE. Texas 
objected that the PRO did not contain 
provisions fur the disposition of the refunds 
through 10 CFR Part 205. Subpart V The DOE 
modified the PRO to provide for a Sub part V 
proceeding and. as modified, issued it us a 
final Remedial Order. 

Erickson Refining Corp, 90/31/0$. HR00187 

The Office of Hearing* and Appmil* issued 
a Remedial Order to a crude oil reseller 
which the OH A determined had violated the 
“'layering** regulation. The Remedial Order 
required the firm to refund $1,238.405.84 plus 
interest. In its decision, the OI1A re]*:, ted the 
firm's argument that the hiyermg regulation 
was improperly promulgated and found that 
the firm did not provide any service 
"traditionally and histortcjtfty associated 
with the resale of crude ott.~ The duct raw 
examines the history of the layering 
rulemaking, the comments to that rulemaking, 
and a subsequent rule whiuh created 
exceptions to the layering regulation 

Hydmcarbotts. Ltd,. W/31/8S. HRO-0197 

Hydrocarbons, Md objected to a Proposed 
Remedial Order which the Economic 
Regulatory Administration (ERA] issued lo 
the firm on May 10,1983. In the Proposed 
Remedial Order, the ERA found that 
Hydrocarbons, Ltd. a crude oil reseller, 
charged excessive prices in crude oil Salua 
during the period from Jam wiry 1.1978 
through December 31.1U60 in contravtrtiun 
of 10 CFR 212.182 and 212183. Aflcr 
considering the firm’s objections, the DOE 
concluded th.it the Proposed Remedial Order 
should be issued ns a final Order. The 
important Issues discussed In the Decision 
and Order include (i) whether the DOE or the 
firm is required lo identify the nearest 
comparable reseller' for purpose* of 
compliance with $ 212.183(c), «ml (it) whether 
compliance with that provision required firms 
lo violate aim-trust laws. 

Requests for Exception 

Banter Oil Carp,. \0{ Jd/ttx HER VJ.U 

Barrier Oil Corp. filed an Application for 
Exception seeking relief from the requirement 


that it prepare and file FJA Form E1A-782B. 

In considering the request, the DOE found 
that the firm's claim that it was unduly 
burdened by the filing requirement was 
meritorious. Specifically, the DOE determined 
that the filing requirement imposed a gross 
inequity on Barrier. Accordingly, the DOE 
granted exception relief to relieve Barrier of 
its reporting obligation for three months. 

Petro Themw Corporation, 10/30/85. IIEE- 
0074 

On August 12,1983. Petro-Thermo 
Corporation (PTC) filed an Application for 
Exception with the Office of Hearings and 
Appeals. In its Application, the firm 
requested retroactive exception relief which 
would permit it to retain revenues which it 
received in crude oil sales during the period 
November L 1973 through January 27. 1981 at 
prices In excess of the permissible levels 
under the Mandatory Petroleum Price 
Regulations. On March 30, 1984. the DOE 
Issued a Proposed Decision and Order in 
which PTCs exception request was 
tentatively denied on the grounds of "unclean 
hands." After careful consideration of the 
issues raised in PTC s Statement of 
Objections to the Proposed Decision, the 
DOE determined that the firm's Application 
for Exception should be judged on its merits 
but should be denied. Specifically, the DOE 
found that, although the firm would have 
received some prospective exception relief 
had a timely application been filed, the Firm 
has failed to meet the criteria for the 
approval of retroactive exception relief. The 
important issues discussed in the Decision 
and Order include: (t) The extent to which 
exception relief should be approved lo 
encourage crude oil reclaiming operations: (H) 
whether exception relief should be grunted 
with respect lo a firm's sales of non-crude oil 
blending agents or volumes of reclaimed 
crude oil which the firm mixed and sold 
together with refined product blending agents 
as crude oil. tin) the extent to which a firm's 
current financial status should be considered 
in determining a firm's eligibility for 
retroactive exception relief: and llv) whether 
depreciation expense* should be considered 
in on analysis of financial hardship for 
purposes of determining whether exception 
relief is appropriate. 

Motions for Discovery 

t conomic Regulatory Administration. I 1/1/ 
85. HRD-0&3 

The DOE** Economic Regulatory 
Administration (ERA) filed a Motion for 
Discovery in connection with a pending 
enforcement proceeding involving T*x»co 
Inc. See Texaco Inc .. No. HRO-0272 
(Statement of Objections filed July 22, 1965). 
That proceeding involve* • Proposed 
Remedial Order (PRO) in which FRA 
challenges the May 15.1973 price* that 
Texaco determined for certain customers. In 
it* motion, the ERA requested discovery with 
respect to two additional factual 
representations set forth in Texaco** 
Statement of Objections. The first factonl 
representation was that the M.iy IS. 1973 
puces that Texaco utilised for the customers 
specified in the FRO were the same as the 
May 15. 1973 prices charged '‘similarly 
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situated customers with substantively 
identic*! variable-priced contracts.” The DOF. 
found that since Texaco conceded that it had 
single-member classes of purchaser, 
information concerning Texaco's sales to 
customers other than those specified in the 
PRO were not relevant to the proper 
determination of May 15.1973 prices for the 
customers specified in the PRO- Accordingly, 
ERA'S request for discovery with respect to 
that representation was denied. The second 
factual representation was that certain 
"undercharge/offset situations" existed that 
required reduction of the alleged violation 
amount. The DOE found that since Texaco 
did not contend that these "undercharge/ 
offset situations" met the requirements of 
Mid-Continent. Inc.. 3 FEA % 80.507 (1975). 
ERA'S request to discover whether the 
uilegcd “undercharge/offset situations" met 
those requirements did not relate to an Issue 
in the proceeding. Accordingly, this request 
for discovery was denied. 

It. IV. Tynan Producing Co.. 10/30/85. IIHD- 

0166, HR 0-0166 

R.W. Tyson Producing Co.. Inc. (‘Tyson*’) 
Tiled Motions for Discovery and Evidentiary 
Hearing in connection with a Proposed 
Remedial Order which was issued to the firm 
by the Economic Regulatory Administration 
(ERA). In its motion for Discovery. Tyson 
made requests for information pertaining to 
the ERA audit of Tyson, the factual and legal 
buses for the PRO. and DOF.’s 
contemporaneous construction of the crude 
oil producer regulations. In its Motion for 
Evidentiary Hearing. Tyson requested that an 
evidentiary’ hearing be convened, at which 
evidence would be taken with respect to two 
issues: («) Whether ERA. in its audit of Tyson, 
used the correct posted price for crude oil 
produced from the Ovett and Glazier fields, 
and (ii) to verify the computations of the 
alleged ovcrchangcs. Tyson also requested 
permission to submit the verbatim transcript 
generated in Warrior OH Co.. 13 DOEf 
83.000 (1905). as the evidentiary basis for its 
October 22.19B4. Motion to Supplement the 
Statement of Objections. The DOE denied 
Tyson’s discovery* and evidentiary hearing 
motions because they would not produce 
information which was relevant and material 
to the resolution of any contested issues 
raised In the Proposed Remedial Order 
proceeding. However. DOE granted Tyson’s 
request to submit the verbatim transcript 
generated in Warrior Oil Co. as the 
evidentiary basis for its Motion to 
Supplement since the Warrior hearing 
addressed the same issue and facts as those 
which are involved in Tysons Motion to 
Supplement. 

Refund Applications. 

Faster Oil Company/foyce Adamic Carrvli. 

10/30/65. RFI4G-1 

The DOE issued u Decision and Order 
concerning an Application for Refund filed by 
Joyce Adamic Carroll on behalf of Norm 
Adamic Arrow Service, a reseller of motor 
gasoline purchased from Foster Oil Company. 
Carroll requested a refund below the $5,000 
threshold level and provided adequate 
verification that she is the proper recipient of 
the refund intended for Adamic. In 


accordance with the procedures established 
in the Foster Special Refund Proceeding, the 
DOE determined that Carroll should receive a 
refund based on a prorated portion of the 
alleged overcharges to Adamic. The total 
refund amount approved in this Decision is 
5995 |$030 principal plus $305 interest). 

Glaser Cos. Inc. Red Tag Gas Company. 10/ 
30/85, RF174-2 

The DOF. issued a Decision and Order 
concerning an Application for Refund filed by 
Red Tag Gas, Company, a reseller of propane 
purchased from Glaser Gas. Inc. Red Tag 
requested a refund of SI5,352, a prorated 
portion of the alleged overcharges to the firm, 
but was unable to make a sufficient showing 
of injury to merit u refund over the $5,000 
threshold level. Accordingly, the DOE 
determined that Red Tag should receive a 
refund equal to the $5,000 threshold amount, 
plus $2,527 interest. 

Good Hope Refineries/ System Fuels. Inc-' 
Consolidated Ellison of Mow York. 10/ 
31/65. RF189-12. RF188-U 

The DOE issued a Decision and Order 
concerning two Applications for Refund filed 
by end-users of Good I lope fuel oil. Both 
claimants applied for refunds based on the 
procedures outlined in Good Hope Refineries . 
13 DOE 185,105 (1985). Both applicants are 
public utilities, and therefore were 
considered end-users who were in)ured by 
the overcharges alleged in this proceeding. 
The applicants established that the fuel oil 
they purchased originated with Good Hope, 
and indicated that any refunds received 
would be passed through to their customers. 
After examining the applications and 
supporting documentation, the DOE 
concluded that the applicants should receive 
refunds of the full volumetric amount. The 
refunds granted in this decision total 
$270,825. including interest. 

Gulf Oil Corporation/Bottini Fuel 

Corporation, at ai. 10/31/85. RF40-834 et 
al. 

Bottini Fuel Corporation and 45 other 
gasoline and middle distillate wholesalers 
and retailers, filed Applications for Refund in 
which they sought a portion of the funds 
obtained by the DOF. through a consent order 
entered into with the Gulf Oil Corporation. 
The DOE found that each of the firms 
demonstrated that it would not have been 
required to pass through to customers a cost 
reduction equal to the refund amount that it 
claimed. The DOE therefore decided that 
Bottini Fuel Corporation and the 45 other 
wholesalers and resellers would receive a 
cumulative refund umount totalling $311,823. 
representing $269,634 In principal and $41,989 
in interest. 

Inland U. 5LA. Inc./KeJ/ctt Oil Company ct 
ai. 10/31/85. RF178-2 et al. 

The DOE issued a Decision and Order 
concerning Applications for Refund filed by- 
nine resellers of motor gasoline purchased 
from Inland U.S.A., Inc. Each applicant 
provided documentation of purchase volumes 
and requested a refund at or below the $5,000 
threshold level. In accordance with the 
procedures established in the Inland Special 
Refund Proceeding, the DOE determined that 
each applicant should receive a refund based 


on a prorated portion of the alleged 
overcharges to the applicant. The total 
amount of refunds approved in thin Decision 
is $28,853 ($20. 458 principal plus $8,395 
interest). 

Little Ament a Refining Co./Thc M.H: Ctxd 
Pipeline Construction Co,. 11/1/85 . 

4 RF112-1. RF112 2 

The M.H. Cook Pipeline Construc tion 
Company filed an application seeking a 
refund from a consent order fund made 
available by Little America Refining 
Company (Larco). In considering that 
application, the DOE first determined that the 
Larco volumetric refund amount should lx* 
adjusted to $.0003582 per gallon. The DOF 
then reviewed the Cook application and 
found that the firm's allocable share of the 
Larco fund was $28. Since Cook was an end 
user of Larco product, the DOE found that tb* 
firm should receive its full allocable share 
without ony further showing of injury. The 
firm was also granted interest of $11 
Accordingly, the total refund granted in this 
proceeding was $39. 

Mesa Petroleum Company/Koch 

Hydrocarbon Company. 11/1/65, RFl .v 
0001 

Koch Hydrocarbon Company (Koch) filet! 
an Application for Refund in which the firm 
sought a portion of the funds obtained by the 
DOE through a Consent Order entered into 
by the agency and Mesa Petroleum Company 
(Mesa). Koch asserted that its largo cost 
banks, its status as the largest first purchase 
of Mesa product, the fact that it was the onlv 
Mesa purchaser mentioned in the Consent 
Order, and the excess charges it paid Mesa 
qualified the firm for a large portion of thp 
Mesa consent order funds. 

In a Proposed Decision and Order issued to 
Koch on July 11,1985. the DOE determined 
that it was appropriate and necessary to 
quantify the Injury Koch might have suffered 
as a result of its purchases of Mesa prodvict 
The agency found that Koch’s assertions 
regarding first purchaser status, cost bank,*, 
and excess charges did not demonstrate that 
it had been injured as a result of its 
purchases from Mesa. The agency employcd 
a three-step competitive disadvantage 
methodology to assess the level of *uch 
possible injury. On the basis of the three-sirp 
methodology, the DOE tentatively concluded 
that Koch was eligible for a refund equal to 
$271,791 The States of California and 
Michigan objected to the DOE's tentative 
finding that Koch was eligible for a refund, nn 
the grounds that Koch’s possible Injury could 
not be assessed without direct, conclusive 
evidence that Koch had not passed through 
Mesa's alleged overcharges 

In the Final Decision and Order Issued in 
this case, the DOE found no merit to the 
States* contention that the OIIA should 
require direct, conclusive evidence of Kor.b’f 
nonpassthrough of Mesa's alleged 
overcharges. After careful consideration, th* 
agency concluded that the three-step 
competitive disadvantage methodology 
offered the best available assessment of 
Koch’s possible injury. The methodology 
three measures of disadvantage were found 
to form a range of Koch’s possible injury 
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km-h's net excess coat wan found to be 
($4,467,828) (a net cost benefit), the firm’s 
above-murketprice volumetric share was 
found to equal $338,747 and its gnew excess 
cost was determined to be S548 001 A rebind 
of $274,301. equal to one-half the firm’s gross 
♦ vt ess cost, was found to equitably 
< umpensate the Applicant for any injury it 
in iqht have suffered as a result of its 
purchases from Mesa. The firm also received 
Si<J7,169 in accrued interest. 

U < trmir Holding Company/Big S Od Co,. 

Inc.. 11/1/85, RF169-0005 

The DOF. approved un Application for 
Refund filed b> Big S Oil Co.. Inc., a reseller 
of Warren fuel oil and motor gasoline. The 
firm t hose to limit its claim to the $5,000 
threshold fur small claims set forth in Worren 
Holding Co.. 13 DOE B 85,062 (1985). because 
tt < otilti not substantiate its claim for a refund 
based upon the total volumes actually 
purc hased. In considerating this application. 
th‘» t)OK concluded that Big S should receive 
d refund of S8.895, consisting of the SS.000 
threshold amount plus accured interest. 

Dismissals 

The following submissions were dismissed: 
Xante and Cose Mo. 

O B Mobley. |r. KEF-0001 
Wirsiinghouse Electric Corp., RF117-8 

Copies of the full text of these 
derisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals. Room IE-234, 
Forrestal Building. 1000 Independence 
Avenue. SW., Washington. D.C, 20585. 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
Moral holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

Oiuxge B. Breznay. 

Dtr* tor, Office of Hearings and Appeals. 
November IS, 1985. 

|FR Doc. 85-27957 Filed 11-21-85: 8:45 am) 
ft'llltlQ coot 646O-01-M 


issuance of Proposed Decision and 
Order. Week of November 4 Through 
November 8. 1985 

During the week of November 4 
through November 8.1985. the proposed 
decision and order summarized below 
*•*» issued by the Office of Hearings 
•yul Appeals of the Department of 
Energy with regard to these applications 
for exception. 

Under the procedural regulations that 
i U>p!y to exception proceedings (10 CFR 
Part 205. Subpart D), uny person who 
Ml be aggrieved by the issuance of a 
proposed decision und order in Final 
form may File a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
ih.' date of service of notice is deemed 
to be the date of publication of this 


Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
First. 

The procedural regulations provide 
that on aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
File a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order are available in the 
Public Docket Room of the OfFice of 
Hearings and Appeals, Room IE-234. 
Forrestal Building. 1000 Independence 
Avenue, SW., Washington. D.C. 20585. 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m.. except 
federal holidays. 

George B. Breznay, 

Director, Office of Hearing and Appeals. 
November IS, 1985. 

P/W Corporation. Pacific Northern OH, 
Carlson Oil Company, Pomona , CA; 
Seattle, WA; Newark !L HEE-0165, 

H EE-0106. HEE-0167 

PJW Corp.. Pacific Northern Oil, and 
Carlson Oil Co. each filed Application for 
Exception from the Energy Information 
Administration reporting requirements. The 
exception requests, if granted, would permit 
the three firms to be relieved of the 
requirement to prepare Form EIA-782B. On 
November 8,1985, the Department of Enegy 
issued a Proposed Decision and Order which 
determined that the exception requests be 
denied. 

IFR Doc. 85- 27958 Filed 11-21-85, 8:45 am| 

BILLING COOC *460-41 


Implementation of Special Refund 
Procedures 

agency: OfFice of Hearings and 
Appeals. DOE. 

action: Notice of Implementation of 
Special Refund Procedures. 

Summary: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding to adversely affected parties 
$9,000 obtained as a result of a consent 
order which the DOE entered into with 
Luke Brothers, Inc, (Luke), a retailer of 
propane located in Calcru, Oklahoma. 
The money is being held In escrow 
following the settlement of enforcement 


proceedings brought by the DOE's 
Economic Regulatory Administration. 

DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals. Department of * 
Energy. 1000 Independence Avenue. 

SW.. Washington. DC 20585. All 
comments should conspicuously display 
a reference to case number IIEF-0120. 

FOR FURTHER INFORMATION CONTACT: 
Sharon Dennis. OfFice of Hearings and 
Appeals. 1000 Independence Avenue, 

SW.. Washington. DC 20585, (202) 252- 
6602. 

SUPPLEMENTARY INFORMATION: In 

accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision seta forth procedures and 
standards that the DOE has tentatively 
formulated to distribute to adversely 
affected parties $9,000 plus accrued 
interest obtained by the DOE under the 
terms of a consent order, entered into 
with Luke Brothers, Inc. The funds were 
provided to the DOE by Luke to settle 
all claims and disputes between the Firm 
and the DOE regarding the manner in 
which the firm applied the federal price 
regulations with respect to its sales of 
propane during the period November 1. 
1973. through September 30,1975. 

OHA proposes that a two-stage 
refund process be followed. In the First 
stage. OILA has tentatively determined 
that a portion of the consent order funds 
should be distributed to individuals who 
purchased propane from Luke. Since all 
purchasers were "domestic consumers*' 
of the propane and are considered to 
have suffered injury as a result of those 
purchases, an applicant need only 
submit a schedule of its monthly 
purchases from Luke including the dates 
of such purchases, in order to document 
its injury. 

Applications for refund should not be 
Filed at this time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Some residual funds may remain after 
all meritorious First-stage claims have 
been satisfied. OHA invites interested 
parties to submit their views 
cconcerning alternative methods of 
distributing any remaining funds in n 
subsequent proceeding. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 

Commenting parties are requested to 
submit two copies of their comments. 
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Comments should be submitted within 
30 days of publication of this notice. /Ml 
comments received in these proceedings 
will be available for public inspection 
between 1:00 and 5:00 p.ra.. Monday 
through Friday, except federal holidays 
in the Public Docket Room of the Office 
of Hearings and Appeals, located in 
Room 1E-Z34.1000 Independence 
Avenue. SW.. Washington. DC 20585. 

Dm ted: November 15. 1905. 

Ceotgn B. Bnuay, 

Ik ret. tor. Office tyf Hearings anJ.XppeaU 

Proposed Decision and Order of the 
Department of Energy 

Implementation of Special Refund 
Procedures 

Name of Firm: Luke Brothers. Inc. 

Date of Filing: October 13.1983 
Case Number. I ILF-6120 

Under the procedural regulations of 
the Department of Energy (DOE|. the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special procedures to 
distribute funds received as a result of 
an enforcement proceeding in order to 
remedy the effects of actual or alleged 
violations of the DOE regulations. See 10 
CFR Part 205. Subpart V. In accordance 
with the provisions of Subpart V. on 
Or.tolwr 13.1983, ERA filed a Petition for 
the Implementation of Special Refund 
Procedures in connection with a consent 
order entered into with Luke Brothers. 
Inc. (Luke). 

1. Background 

Luke is a “retailer" of "propane" as 
those terms were defined in 10 CFR 
212.31. and is located in Calera. 
Oklahoma. A DOE audit of Luke's 
records revealed possible violations of 
the Mandatory Petroleum Price 
Regulations. 10 CFR Part 212. Subpart F. 
In order to settle all claims and disputes 
between Luke aud the DOE regarding 
Luke's compliance with the DOE's price 
regulations in its sales of propane during 
the period November 1* * 1973 through 
September 30,1975 (die consent order 
period), the firm entered into a consent 
order with the DOE on May 12.1981. 1 In 
accordance with the consent order. Luke 
agreed to remit $9,000 to the DOE for 
deposit in an interest-bearing escrow 
account pending distribution by the 
DOE. The consent order states that Luke 
docs not udmit to having violated the 


' Dh* content onlrr reuntwti tvu(«Jioft» rcfvfnti to 
in <• Krrufdul (idler ti&urtl un October 5.197!*. uniS 
amcndi’J on April 2D. 1977. TV ruiwnt order 
represent* <a nrfcouiifpd ■rtfU-mrift tod iV 
v'l«ii»nu*n« com'iiutara 321 percjvM ot th* 

alleged ovcmJutryr*. 


price regulations in its sales of propane. 
Luke paid the $8,000 in full on May 12. 

1881.* 

II. Jurisdiction 

The procedural regulations of the DOE 
set forth general guidelines to be used 
by OHA in formulating and 
implementing a plan of distribution for 
funds received as a result of an 
enforcement proceeding. 10 CFR Part 
205. Subpart V. The Subpart V process 
may be used in situations where the 
DOE is unable to identify readily those 
persons who likely were injured by 
alleged overcharges or to ascertain 
readily the amount of such persons' 
injuries. For a more detailed discussion 
of Subpart V and the authority of Ol (A 
to fashion procedures to distribute 
refunds, see Office of Enforcement. 9 
DOE f 82.508 (1981). and Office of 
Enforcement 8 DOE \ 82.587 (1981) 
[Vickers], 

Our experience with Subpart V cases 
leads us to believe that the distribution 
of refunds in this proceeding should take 
place in two stages. In the first stage, we 
will accept claims from purchasers of 
refined petroleum products who may 
hove been injured by Luke's pricing 
practices during the consent order 
period. If any funds remain after all 
meritorious first-stage claims have been 
paid, they may be distributed in a 
second-stage proceeding. See. eg.. 

Office of Special Counsel. 10 DOF. 

1 85.048 (1982) [Amoco). 

III. Proposed Refund Procedures 

Insofar as possible, the consent order 
fund should be distributed to those 
customers who were injured by Luke’s 
alleged pricing violations in its sales of 
propane. We therefore propose to 
establish a claims procedure in which 
we will accept applications for refund 
from customers who can demonstrate 
that they were injured as a result of any 
alleged overcharges committed by Luke 
during the consent order period. 

As an mitital matter, we will adopt a 
presumption that any alleged 
overcharges by Luke were dispersed 
equally in all sales of propane made by 
the firm during the consent order period. 
In the past, we have used a volumetric 
refund amount as an equitable means 
for distributing funds based on this 
presumption. See. e.g- Vtakers. 
Presumptions in refund cases are 
specifically authorized by applicable 
DOE procedural regulations. Section 
205.282(0) of thuse regulations states 
that: 


• A* of Srf frmbrr 30. T9S5. the t.oif e9Ctrm 
Attouat coatNtned Sr4.JT9.aHL rrp««rMri»hn*®iJWUm 
prtarip*!. 4 fui SSar9.SS ifl mcxnmd iafrarM. 


|i|n establishing standard* and procedure* 
for implementing refund di&liihutMio*, the 
Office of Hearings and Appeal* shall take 
into account the desirability of distributing 
the refund* in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all ootsUtnding 
claim*. In order to do so. the standards for 
evaluation of individual claims may be besrii 
upon appropriate presumption*. 

10 CFR 205.282(e). The presumptions 
we plan to adopt m this case are used lu 
permit claimants to participate in the 
refund process without incurring 
inordinate expenses and to enable Of t \ 
to consider the refund applications fn 
the most efficient way possible in view 
of the limited resources available. 

The pro rate, or volumetric, refund 
presumption assumes that alleged 
overcharges by a consent order firm 
were spread equally over all gallons of 
producl marketed by that firm. In the 
absence of better information, this 
assumption is sound because the DOF 
price regulations generally required a 
regulated firm to account for increased 
costs on a firm-wide basis in 
determining its prices. This presumption 
is rebuttable, however. A claimant 
which believes that it incurred a 
disproportionate share of the alleged 
overcharges may submit evidence 
proving this claim in order to receive * 
larger refund. See. Sid Richardson 
Cartoon and Ccsoline Co. and 
Richardson Product* Co./Siouxiand 
Propane Co.. 12 DOE % 85.054 (1984). and 
cases cited therein at 88.184. 

Under the volumetric system we plan 
to adopt, a claimant will be eligible to 
receive a refund equal to the number of 
gallons purchased from Luke times the 
volumetric foctor. The volumetric factor 
is the average per gallon refund and m 
this case equals $0.007030 per gallon. 1 

In addition to the volumetric 
presumption, we are making a finding 
that Luke's customers, all of whom were 
"domestic consumers" according to the 
autdit workpapers, were injured by thr 
alleged overcharges settled in the 
consent order. Obviously, individual, 
private consumer-purchasers absorbed 
the increased product costs, as 
distinguished from resellers wiiich may 
have had the opportunity to pass 
through those costs to their own 
customers. See Thornton Oil Corp .. 12 
DOE \ 85.112 (1984). We propose, 
therefore, that end-users of propane 
purchased from Luke need only 
document their propane purchase 


* Thui G# 0 t«’ mm* J* m etl by diwliOj| the SWUf 
pfirtcipjtf amount by the 1 . 2 BU.t?UK*n<m» ofpW or 

*oto by Lub» durmir tbr OMWnf Qfdfcr pent*} 1 * '* 

vobtmr flgur* wjwe«rn*i u«* #%*•**!<» which 
Ciilr.iiluteri by ratnipnJrftiny Available «»d>t 4»**- 
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volumes to make a sufficient showing 
that they were injured by the alleged 
ov ercharges. 

As in previous cases, only claims for 
at least $15 will be processed. We have 
found through our experience in prior 
refund cases that the cost of processing 
claims for refunds of lesss than $15 
outweighs the benefits of restitution in 
those situations. See. eg., Uban Oil Co.. 
9 DOE at 85.225. See also 10 CFR 
205.288(b). The same principle applies 
here* 

Refund applications in this proceeding 
should not be filed until issuance of a 
final Decision and Order. Detailed 
piocedures for filing applications will be 
provided in the final Decision and 
Order. Before disposing of any of the 
funds received, we intend to publicize 
the distribution process and to provide 
nn opportunity for any affected party to 
file a claim. We will publish copies of 
the proposed and final Decision fn the 
Federal Register. 

fn the event that money remains after 
ull firat stage claims have been disposed 
of, these funds could be distributed in 
\ arioug ways. We will not be in a 
position to decide what should be done 
with any remaining funds until the first 
»*ate refund procedure is completed. 

It is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Luke Brothers, 
Inc. pursuant to the consent order 
executed on May 12.1981, will be 
distributed in accordance with the 
foregoing Decision. 

|FR Doc. 85-27959 Filed 11-21-85; 8:45 amj 

BALING COOC 64S0-01-M 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals. DOE. 

action: Notice of implementation of 
Special Refund Procedures. 

summary: The Office of Heurings and 
Appeals of the Department of Energy 
announces the procedures for 
disbursement of $113.853 obtained as a 
result of a consent order which the DOE 
entered into with Pusco Petroleum 
Company, !nc.. a reseller of covered 
products located in Phoenix, Arizona. 

1 he money is being held in escrow 
following the settlement of enforcement 
Proceedings brought by the DOE’s 
Economic Regulatory Administration. 
gate and address: Applications for 
refund of a portion of the Pasco consent 
0{ di>r funds must be filed in duplicate 
>md must be received within 90 day 9 of 
publication of this notice in the Federal 
Register. All applications should refer to 


Case Number HEF-0148 and should be 
addressed to: Office of Hearings and 
Appeals, Department of Energy, 1000 
Independence Avenue, SW/.. 
Washington. DC 20585. 

FOR FURTHER INFORMATION CONTACT. 
Sharon Dennis, Office of Hearings and 
Appeals. Department of Energy. 1000 
Independence Avenue. SW.. 
Washington. DC 20585, (202) 252-6602. 
SUPLEMENTARY INFORMATION: In 
accordance with $ 205.282(b) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
205.282(b). notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision relates to a 
consent order entered into by the DOE 
and Pasco Petroleum Company, Inc. 
which setttled possible pricing 
violations in Pasco’s sales of motor 
gasoline during the consent order 
period, November 1,1973, through April 
30.1974. A Proposed Decision and Order 
tentatively establishing refund 
procedures and soliciting comments for 
the public concerning the distribution of 
the Pasco consent order funds was 
issued on June 24.1985. 50 FR 27669 (July 
5,1985). 

The Decision sets forth procedures 
and standards that the DOE has 
formulated to distribute the contents of 
an escrow account funded by Pasco 
pursuant to the consent order. The DOE 
has decided that a portion of the 
consent order funds should be 
distributed to the 7 first purchasers 
which the DOE’s audit of Pasco 
indicated may have been overcharged, 
provided each files an application for 
refund and makes any necessary 
showing of injury. Each claimant 
identified in the audit will be required to 
submit either a schedule of its monthly 
purchases of motor gasoline from Pasco 
or a statement verifying that it 
purchased motor gasoline from Pasco 
and is willing to rely on the data in the 
audit file. Applications for refund will 
also be accepted from purchasers not 
identified by the DOE audit. These 
purcahsers will be required to prbvide 
specific documentation concerning the 
volume of motor gasoline purchased, the 
date of purchase, and the extent of any 
injury alleged. Any applicant claiming 
$5,000 or less, however, may simply 
submit evidence or its purchase volumes 
to document its injury. 

As the Decision and Order pubished 
with this Notice indicates, applications 
for refunds may now be filed by 
customers who purchased motor 
gasoline from Pasco during the consent 
order period. Applications will be 
accepted provided they are filed in 
duplicate and received no later than 90 


days after publication of this Decision 
and Order in the Federal Register. The 
specific information required in an 
Application for Refund is set forth in the 
Decision and Order. 

Dated: November 15.1985. 

George B. Breznay, 

Director. Office of Hearings and Appeals. 

Decision and Order of the Department of 
Energy 

Special Refund Procedures 

Name of Firm : Pasco Petroleum Co., 
Inc. 

Date of Filing: October 13.1983. 

Cose Number: IIEF-0146. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special procedures to 
distribute funds received as a result of 
enforcement proceedings in order to 
remedy the effects of alleged or actual 
violations of the DOE regulations. See 10 
CFR Part 205. Subpart V. The Subpart V 
process may be used in situations where 
the DOE is unable to readily identify 
those persons who likely were injured 
by alleged overcharges or to readily 
ascertain the extent of such persons* 
injuries. For a more detailed discussion 
of Subpart V, see Office of Enforcement. 
9 DOE 182,508 (1982), and Office of 
Enforcement. 8 DOE j 82.597 (1981j. In 
accordance with the provisions of 
Subpart V. on October 13.1983. ERA 
filed a Petition for the inplementation of 
Special Refund Procedures in 
connection with the consent order which 
it entered into with Pasco Petroleum Co„ 
Inc. (Pasco). 

I. Background 

Pasco is a “reseller** of “covered 
products** as those terms were defined 
in 10 CFR 212.31. and is located in 
Phoenix. Arizona. A DOE audit of the 
firm's records revealed possible 
violations of the Mandatory Petroleum 
Price Regulations with respect to sales 
of motor gasoline during the period 
November 1,1973 through April 30,1974 
(consent order period). In order to settle 
all claims and disputes between Pasco 
and the DOE regarding the firm's sales 
of motor gasoline during the audit 
period. Pasco and the DOE entered into 
a consent order on September 1,1981. 

The consent older refers to ERA’S 
allegations of overchaiges, but notes 
that no findings of violation were made. 
Additionally, the consent order states 
that Pasco does not admit that it 
committed any such violations. 

According to the Pasco consent order, 
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Fusco was required to deposit $113,853. 
which tnclodes interest to date of 
deposit, into an interest-bearing escrow 
account for ultimate distribution by the 
DOE. Of the funds Pasco placed in the 
escrow account, $3,636 is attributable to 
sales made to the firm's wholesale 
customers, and $110,215 is attributable 
to sales made to its retail customers 
through company-owned stations. The 
consent order funds were paid in full on 
August 27.1981.* 

II. Jurisdiction and Authority to Fashion 
Refund Procedures 

On |una 24* 1985. we issued a 
Proposed Decision and Order (PDAO| 
setting forth a tentative plan for the 
distribution of refunds to parties that 
can make a reasonable demonstration of 
injury ns a result of Pasco's alleged 
violations in its sales of motor gasoline 
during the consent order period 50 Fed. 
Reg. 27.669 [July 5.1985). The PD*0 
stated that the basic purpose of a 
special refund proceeding is to make 
restitution for injuries which were 
probably experienced as a result of 
actual or alleged violations of the DOE 
regulations. In order to effect restitution 
in this proceeding, the PDftO tentatively 
determined that it was appropriate to 
rely on the information assembled in the 
ERA audit file. Our experience with 
similar cases supports the use of this 
approach where most oral! of the 
potentially affected purchasers appear 
to be identified in the audit file. See. e.g, 
Marion Corp .. 12 DOEJ 85.914 (1984) 
{Marion). Under these circumstances, a 
more precise determination of the 
identities of adversely affected first 
purchasers was possible. At the same 
time, it was recogni 2 ed that there may 
have been other purchasers or 
repurchasers that were not identified by 
the ERA audit but that may have been 
affected by Pasco's pricing practices 
during the audit period. Like the 
identified firms, these pruchasers could 
also be entitled to a refund of a portion 
of the consent order funds. Therefore, 
procedures by which such purchasers 
could establish a claim w'erealso 
proposed. 

In order to give notice to all 
potentially affected parties, a copy of 
the PU&O was published in the Federal 
Register, and comments were solicited 
regarding the proposed refund 
procedures. In addition, a copy of the 
PDfcO was mailed to each purchaser 
identified in the audit file whose 
address was available. None of Pasco's 
customers submitted comments on the 


1 Aft of Sfrpfrtnfwr 30.1VK5. P«»co rv< n»*v 
account contained S17S.H7.7S. rrpnrftrtain# IUUS3 
in principal and SM0L2M 75 in accrued krirmt 
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proposed procedures. Comments were 
submitted by the State of Indiana and. 
collectively, on behalf of the States of 
Arkansas. Delaware. Iowa, Louisiana. 
North Dakota. Rhode Island, and West 
Virginia. All of these comments concern 
the distribution of any funds remaining 
after ail refunds have been made to 
injured parties. However, the purpose of 
this Decision is to establish procedures 
for filing and processing claims in the 
first stage of the Pasco refund 
proceeding Any procedures pertaining 
to the disposition of any monies 
remaining after this first stage will 
necessarily depend on the size of the 
fund. Sec Office of Enforcement 9 DOE 
f 82,508 (1981). Therefore, wc will not 
address the issues raised by the states 
at this time. 

A. Refunds to /den fitied Purchasers 

The PDAO stated that during the audit 
of Pasco, seven wholesale purchasers 
were identified as having allegedly been 
overcharged. The DOE audit files do not 
necessarily provide conclusive evidence 
of the identity of all possible refund 
receipients or the refund that may he 
appropriate in any particular case. 
However, the information contained in 
the audit files may reasonably be used 
for guidance. See Armstrong & 
Associates! City of San Antonio . 10 DOE 
85.050 ot 88.259 (1983). In Marion , we 
stated that "the information contained 
in the. . . audit file can be used for 
guidance in fashioning a refund plan 
which is likely to correspond more 
closely to the injuries probably 
experienced than would a distribution 
plan based solely on a volumetric 
approach," 12 DOF at 88.031. In previous 
cases of this type, we have provided 
that the funds in the escrow account be 
apportioned either among the customers 
identified by the audit, or to subsequent 
purchasers. See. eg.. Bobs OH Co.. 12 
DOE f 85.024 (1984); Brown 0/7 Co .. 12 
DOE f 85.028 (1984); and Reinhard 
Distributors. Inc.. 12 DOE f85,137 
(1984). The first purchasers identified by 
the audit, with the share of the 
settlement amount allotted to each by 
F.RA. are listed in the Appendix to this 
decision. 

Identification of first purchasers is 
only the initial step m any proper refund 
distribution process. We must also 
determine whether these first 
purchasers were actually injured, or 
whether any part of the alleged 
overcharges were passed on. In addition 
to the information in the record at this 
time, we will use certain presumptions 
to determine a purchaser's level of 
injury' and thereby distribute the funds 
in the escrow account. Presumptions in 
refund cases are specifically authorized 
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by applicable DOE procedural 
regulations. Section 205 282(e) of those 
regulations states that* 

(t(n establishing standards and ptoerdur . 
for implementing refund distributions, the 
Office of Hearings ami Appeals shall take 
info account the desirabihty of distrtbnrtng 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all outstanding 
claims. In order to do su. the standard* for 
evolution of individual doima may be baser! 
upon appropriate presumptions. 

10 CFR 205.282(c). The presumption wv. 
w ill adopt in this case will permit 
claimants to participate m the refund 
process at a reasonable cost, and wilt 
enable OHA to consider the refund 
applications in the most efficient way 
possible in view' of the limited resources 
available. Therefore, as in previous 
special refund proceedings, we will 
adopt a presumption that claimants 
seeking small refunds were in jured by 
Pasco's pricing practices. 

There are a number of bases for such 
a presumption. See. e.g.. Uban Oil Co . 9 
DOE ? 82.541 (1982). Firms which will be 
eligible for refunds were in tbe chain of 
distribution where the alleged 
overcharges occurred and therefore 
experienced some impact of the alleged 
overcharges, in order to support a 
specific claim of injury, a firm would 
have to compile and submit detailed 
factual information regarding the tuipatt 
of alleged overcharges which look place 
many years ago. This procedure is 
generally time-consuming and 
expensive. With small claims, the cosf 
to the firm of gathering the necessary 
information and the cost to OHA of 
analyzing it could exceed both the 
expected refund and the benefits from 
any additional precision. Consequently, 
without simplified procedures, some 
injured parties would he effectively 
denied an opportunity to receive a 
refund. This presumption eliminates tin? 
need fora claimant to submit and Off A 
to analyze extensive, detailed proof of 
what resulted from the Initial impact of 
the alleged overcharges. 

Under the small claims presumption, a 
claimant that is a reseller or retailer of 
Pasco products will not be required to 
submit any additional evidence of injury 
beyond purchase volumes if its refund 
claim is based upon purchases below a 
certain level. Several factors determine 
the value of the threshold below which a 
claimant ivould not be required to 
submit any further evidence of injury 
beyond volumes purchased. Principal 
among these factors is the concern that 
the cost to the applicant and to the 
government of compiling and anafyzTnj: 
information sufficient to show injury net 
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exceed the amount of the refund to be 
gained. In this case* * where the refund 
amount is fairly low and the consent 
order period it many years past. $5 jOO 0 
b s reasonable value for the threshold. 
See Texas Oil tr Cos Carp.. 12 DOE \ 

(1984|: Office of Special Counsel: 
In the Mai ter of Conoco, Inc*. 11 DOE H 
ft \ 226 (1984), and cates cited therein. 
According to the record, all of Pasco's 
customers listed in the Appendix made 
small purchases of the firm's products 
during the consent order period. 

In addition, we propose a rinding that 
c.ul user—or ultimate consumer— 
purchasers whose business operations 
are unrelated to the petroleum industry 
were injured by the alleged overcharges 
settled in the consent order. Unlike 
r« plated firms in the petroleum 
iTi iustiy, members of this group 
generally were not subject to price 
controls during the consent order period, 
;ind they were not required to keep 
-ords which justified selling price 
reuses by reference to cost increases. 
For these reasons, an analysis of the 
‘nipact of the alleged overcharges on the 
final prices of non-petroleum goods and 
nervices would be beyond the scope of a 
special refund proceeding. See Office of 
Ed forcemeat. Economic Regulatory 
Administration: In the Matter of PVM 
Oil Associates, Inc. 10 DOE f 85J072 
11983); see also Texas Oil & Gas Corp., 

12 DOE at 88,209. and cases cited 
therein. We have concluded that end* 
users of Pasco petrolelim products need 
only document their purchase volumes 
from Pasco to make a sufficient showing 
that they were injured by the alleged 
overcharges. 

As in previous cases, only claims for 
ft least $15 will be processed. We have 
found through our experience in prior 
refund cases that the cost of processing 
claims for refunds of less than $15 
outweighs the benefits of restitution in 
those situations. See eg.. Uban OH Co.. 

9 DOE at 85.225. See also 10 CFR 
205.288(b). The same principle applies 
here. 

& Refunds to Other Purchasers 

As discussed above, this Decision 
concerns the distribution of $113,853 
•hich Pasco deposited into the escrow 
account, plus accrued interest to date. 
Sinc e the refunds allocated to Pasco's 
identified wholesale purchasers total 
or, iy $3,838. the remaining portion of 
atiable funds is available for 
<lls tributton to the as yel unidentified 
purchasers who were injured by Fusco s 
‘digged overcharges. Potential 
applicants may include wholesale 
Purchasers which were no! identified by 
e kKA audit, or customers which 
Purchased motor gasoline from Pasco's 
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many retail stations. Unidentified 

reseller claimants will be subject to the 
some presumptions and requirements 
which we have required of the firms and 
individuals listed in the Appendix to 
this Decision, and which have been 
discussed above. We will not require 
any detailed documentation of injury 
beyond purchase volumes for-customers 
which bought from Pasco's retail 
stations. See Thornton Oil Co rp.. 12 
DOE % 85.112(1984). 

As we proposed, we will use a 
volumetric system to distribute the 
remaining $110.215 is escrow to 
Individuals and firms who purchased 
motor gasoline from Pasco. Under this 
system, a successful claimant*s refund is 
determined by multiplying a factor, 
known as the volumetric refund amount, 
by the number of gallons of fuel 
purchased by the claimant.* The 
volumetric refund amount is the average 
per gallon refund and in this case equals 
$0.005751 per gallon.* Potential 
applicants may use this figure to 
estimate the refunds to which they may 
be entitled. 

The volumetric presumption assumes 
that the alleged overcharges were 
dispersed evenly in all sales of gasoline 
made by Pasco during the consent order 
period. In the absence of better 
information, this assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining Its prices. 
However, we also recognize that the 
impact on an individual purchaser may 
huve been greater than the pro rata 
amount determined by the volumetric 
presumption. Certain purchasers may 
believe that they suffered 
disproportionate injury as a result of a 
firm's pricing practices during the 
consent order period. Any such 
purchaser may file a refund application 
requesting an amount greater than that 
calculated using the volumetric 
presumption. See e&. Sid Richardson 
Co./SiouxJond Propane Co., 12 DOE | 


a A volumetric approach I* appropriate in special 
refund proceedings where the DOC is oaabie »o 
ittauiify readily ihou persons who may be eligible 
to reorhnt refund*, ft has proved Hi be an 
ti duiuiia tral ively efficient met hud for determining 
what proportion of Ihe available sntUrmant funds 4s 
available to each successful cUinanl. It also serves 
as a useful approximation of injury lor claimants 
who are unuMr to quantify IhHr Injury 

* This mmilrtn v*n« slightly from the volumetric 
factor proposed «a the PtlAO Thai number was 
calculated by dividing the enitrr annual of oonsrnt 
order funds by the total number of gallons sold by 
Pusoo lo all of Hs deuex of purchaser during the 
content order period. Instead, we will divide Ihe 
$110*216 'itlocatod to Pasco's rolaU customers by 
ld.IM.tvr7 gallons which represent* Pasco's total 
tales from its rrtatl stations during the period 
covctud by the coum ni order 


85,054 (1984). and cases cited therein at 
88,164. Similarly, purchasers identified 
in the ERA audit of Pasco as having 
been allegedly overcharged may submit 
information to show that they are 
entitled to larger refunds than those 
indicated in the Appendix. If larger 
claims are filed, or if additional 
meritorious claims are received, we will 
adjust the figures listed in the Appendix 
accordingly. Actual refunds will be 
determined only after analyzing all 
appropriate claims. 

111. Applications for Refund 

We have determined that by using the 
procedures described above, we can 
distribute the Pasco consent order funds 
as equitably and efficiently as possible. 
Accordingly, we will now accept 
applications for refund from individuals 
and firms who purchased motor gasoline 
from Pasco between November 1.1973 
and April 30,1974. As we proposed, a 
portion of the consent order funds will 
be distributed to those firms listed in the 
Appendix who file applications for 
refund providing they make any 
necessary demonstrations of injury.* 

We will also grant refunds to other 
eligible customers of the consent order 
firm that apply for refunds and meet our 
requirements. 

In the case of one individual 
purchaser listed in the Appendix. Harry 
Jordan, the copy of the PD&O sent to his 
last known address was returned 
undelivered by the Post Office. In an 
attempt to locate this individual and 
other purchasers, we will provide Pasco 
and various petroleum dealers' 
associations in the Arizona area with 
copies of this Decision and will publish 
a notice in the Federal Register. We will 
accept information regarding the present 
location of this customer for a period of 
90 days from the date of publication of 
this Decision and Order in the Federal 
Register. 

In order to receive a refund, each 
claimant identified in the Appendix will 
be required to submit either a schedule 
of its monthly purchases of motor 
gasoline from Pasco or a statement 
verifying that H purchased motor 
gasoline from Pasco and is willing to 
rely on the data in the 8udit file. 
Purchasers not identified by the ERA 
audit will be required to provide specific 
information as to the volume of motor 
gasoline purchased, the date of 


♦The ibur* of Ibr e*cro%v fund allotted lo each 
firm Hated in »bc Appendix represent* 30 percent of 
Ihe amount r.nb was allegedly overcharged. Thte it 
cwwulr.nl wdh the term* of ihc conomt order, 
which represent a negutuicd ocUteuwal oun hi luting 
30 pctcenj of ihr total amount of alleged 
overcharge* irimifftad by the audit 
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purchase, and the extent of any injury 
alleged. 

In addition, all applications must 
state: 

(1) Whether the applicant has 
previously received a ref mi. from any 
source, with respect to the alleged 
overcharges identified in the FRA audit 
underlying this proceeding; 

(2) Whether there has been a change 
in ownership of the Firm since the audit 
perod. If there has been a change in 
ownership, the applicant must provide 
the names and addresses of the other 
owners, and should either state the 
reasons why the refund should be paid 
to the applicant rather than to the other 
owners or provide a signed statement 
from the other owners indicating that 
they do not claim a refund; 

(3) Whether the applicant is or has 
been involved as a party in DOE 
enforcement or private, section 210 
actions. If these actions have been 
concluded the applicant should furnish a 
copy of any final order issued in the 
matter. If the action is still in progress, 
the applicant should briefly describe the 
action and its current status. The 
applicant must keep OHA informed of 
any change in status while its 
Application for Refund is pending. See 
10 CFR 205.9(d); and 

(4) The name and telephone number of 
a person who may be contacted by this 
Office for additional information. 

Finally, each application must include 
the following statement: M I swear (or 
afTirm) that the information submitted is 
true and accurate to the best of my 
knowledge and belief. 1 * See 10 CFR 
205.283(c); 18 U.S.C 1001. 

All application must be filed in 
duplicate and must be received within 
90 days from the date of publication of 
this Decision and Order in the Federal 
Register. A copy of each application will 
be available for public inspection in the 
Public Docket Room of the Office of 
Hearings and Appeals. Any applicant 
which believes that its application 
contains confidential information must 
indicate this and submit two additional 
copies of its application from which the 
information has been deleted. All 
applications should refer to Case No. 
FIEF-0140 and should be sent to: Office 
of Hearings and Appeals. Department of 
F.nergy, 1000 Independence Ave., SW., 
Washington, DC 20585. 

It is Therefore Ordered That: 

(1) Applications for refunds from the 
funds remitted to the Department of 
Energy by Pasco Petroleum Company 
pursuant to the consent order executed 
on September 1.1981. may now be filed. 

(2) All applications must be filed no 
later than 90 days after publication of 


this Decision and Order in the Federal 
Register. 

Dated: November 15,1985. 

George B. Breznay, 

Director , Office of Hearings and Appeals* 

Appendix 


Pasco Petroleum Company, Inc. 



Portion of 

F*»1 (fc*e*ft*er» 

settlement 
amount» 

Oj*> Petroleum Compel 2922 W M.v<xna 

Phoertv Arizona 85017 ... . . .. 

Brennan Petroleum Compare. 202 E. Sautn 

1934 

•m. Me**. Arizona S5202-, 

Get-0 Tror». 6335 N 7tft Street Pnoonn. A tv 

22 

(ON 65014. ..... 

Stepfterd 8ro*. 272 4 W Gtonndtto. Pnoena. 

22 

Artrooa 65021..__ . 

22 

Harry Jordan 3 __ 

WM»ng BroV 3301 N Ma/don, ScotttOakt. 

42 

A/(jona 85253 

Meet Eadv Bo* 41. Lake H*ra*u Crty. Arizona 

23 

66403._______ ... 

«73 


' Don not mcktfla nteresl Ac** rotund* wm tncsjdt 
*****i ***Ch tea accrued on vmxeh wtem OOt 

reccvtfW) in* Pasco consent order* lund* on August 27, 

• A* noted *n tto Oectson • copy of the POAO sent to 
Jordan * lost kn on ****** returned undetr^red by the 

Po*1 on** W* «tf accept eilormabon r*gan*ng !N» present 
location Of t** customer tor * p*nod o' 90 day* from the 
dato of pUDhcaton of th* DAO tnr Federal Register 

(FR Doc. 85-27960 Filed 11-21-85: 8:45 am) 

BILLING CODE §4*0-01-11 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals, DOE. 

action: Notice of Implementation of 
Special Refund Procedures and 
Solicitation of Comments. 


summary: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding $600,000 in consent order 
funds to members of the public. This 
money is being held in escrow following 
the settlement of enforcement 
proceedings involving Sigmor 
Corporation, a refiner and reseller of 
petroleum products based in San 
Antonio. Texas. 

oate and aooress: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals. Department of 
Energy. 1000 Independence Avenue. 

SW., Washington. DC 20585. All 
comments should conspicuously display 
a reference to case number I tEF-0581. 

for further information contact: 

Thomas O. Mann, Deputy Director, 
Office of Hearings and Appeals. 1000 
Independence Avenue. SW.. 

Washington. D.C. 20585. (202) 252-2094. 


SUPPLEMENTARY INFORMATION: In 

accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision relates to a consent order 
entered into by Sigmor Corporation 
which settled possible violations of DOF 
price controls in the firm’s sales of 
covered petroleum products to its 
customers during the January' 1973 
through January 1981 period. 

The Proposed Decision sets forth the 
procedures and standards that the DOF 
has tentatively formulated to distribute 
the consents of an escrow account 
funded by Sigmor pursuant to the 
consent order. The DOE has tentatively 
established procedures under which 
purchasers of covered products during 
the audit period may file claims for 
refunds from the consent order fund. 
Applications for Refund should not be 
filed at this time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. Parties ore 
requested to submit two copies of thru 
comments. Comments should be 
submitted within 30 days of publication 
of this notice in the Federal Register 
and should be sent to the address set 
forth at the beginning of this notice. All 
comments received in this proceeding 
will be available for public inspection 
between the hours of 1:00 to 5:00 p.m.. 
Monday through Friday, except federal 
holidays, in the Public Docket Room of 
the Office of Hearings and Appeals, 
located in Room IE-234,1000 
Independence Avenue. S.W., 
Washington. D C. 20585. 

Dated: November 13.1985. 

George B. Breznay. 

Director. Office of Hearings and Appeals. 

Proposed Decision and Order of the 
Department of Energy 

Implementation of Special Refund 
Procedures 

Name of Firm: Sigmor Corporation 
Date of Filing: May 6, 1985 
Case Number IIEF-0581 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
ilearings and Appeals (OHA) formul.it‘* 
and implement special refund 
procedures to make refunds in order to 
remedy the effects of actual or alleged 
violations of DOE regulations, See 10 
CFR Part 205. Subpart V. The Subpart V 


■ 
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procegs may be used in situations where 
bOE is unable readily to ascertain the 
persons who were injured or the 
amounts th«i( such persons may be 
eligible to receive as a result of 
enforcement proceedings. S*?e Office of 
Enforcement 9 DOE ? 82,553 at B&284 
(1982J, 

I Background 

Sigmor Corporation (Sigmor) is now a 
subsidiary of Diamond Shamrock. 
However, during the consent order 
period. Diamond Shamrock was 
Sigmor's major supplier of motor 
gasoline, Sigmor’s reseller operation 
was comprised of Sigmor Corporation 
md Houston Electronic and Processing 
Company (HEPCO), which Sigmor 
acquired in 1978. Us retail operation was 
comprised of 930 service stations (530 
Sigmor Service Stations and 400 
Autotrunic Service Stations] owned and 
operated by Sigmor. In 1978, Sigmor 
n peoed its own refinery in Hirec Rivers. 
Texas, At that time. Sigmor Refining 
Company, a subsidiary of Sigmor 
Corporation, began suplying motor 
gasoline and other petroleum products 
lo it* own service stations as well as 
additional customers. In 1978. Sigmor 
Corporation also acquired additional 
service stations from Autotronic 
Systems. Inc. 

During the period of federal controls, 
Sigmor was a reseller-retailer of motor 
gasoline ©s well os o refiner of crude oil 
as those terms were defined in 10 CFR 
fart 212. A DOE audit of Sigmor’s 
records revealed possible regulatory 
violations with respect to the firm’s 
pricing of motor gasoline during the 
period January 1. 1973 through January 
28, 1981 fthe consent order period). To 
settle n!| eta ires und disputes between 
Sigmor end the DOE regarding the firm’s 
pricing of refined products during the 
period January 1. 1973 through January 
28.1981 Sigmor amt the DOF entered 
ialo a consent order on December 8, 

1983. Under the terns of the consent 
order. S enior remitted $000,000 to the 
pOK on January 4.1984. That sum is 
bi.'ing held in an interest bearing escrow 
'ocount oMrtblitihed with the United 
Stale* Tre.i«;r ry pending a determination 
of its p’xiper distribution. As of 
September 30.1985. the Sigmor escrow 
account had earned $102,802.38 in 
In,, ’re*!. This Proposed Decision 
r onc.erns the distribution of the $800,000 
tl»*»l was deposited in the escrow 
» J r »;ount, plus the accrued interest. 

If Jurisdiction 

‘ he DOE prw^duml regulations set 
j general guidelines by which the 
Office of Hearings and Appeals may 
formulate a plan for distributing funds 


received as a result of an enforcement 
proceeding. 10 CFR Pari 205. Subparl V. 
The Subpart V process may be used in 
situations where the Department is 
unable to readily identify persons who 
were Injured by reguldtory violations or 
to readily ascertain the amount of the 
refund they are eligible to receive, to 
CFR section 205.280. As discussed 
below, we have determined that the 
underlying Sigmor pricing practices 
affected all of the firm's customers. 
Under these circumstances, Sul)part V 
provides a mechanism for achieving 
restitution to persons injured by 
Sigmor’s practices. The Office of 
Hearings and Appeals will therefore 
accept jurisdiction over the funds at 
issue. 

HI. Proposed Refund Procedures 

A. Refunds to Identifiable Purchasers 

We propose that the Sigmor consent 
order funds be distributed to cluimonts 
who satisfactorily demonstrate that they 
were injured by Sigmor's alleged pricing 
violations. The information available to 
us at this time regarding Sigmor's 
operations during the audit period 
provides names and addresses of the 
customers of Sigmor's refining division 
(Sigmor Refining Company) but not the 
names of purchasers at Sigmor's 930 
retail outlets. The products sold at these 
outlets consisted primarily of motor 
gasoline and were sold by Sigmor 
service stations and Fill 'em Fast 
gasoline stations. These stations were 
located in Texas. Louisiana. California. 
Pennsylvania. Virginia, Colorado, 
Georgia. Tennessee. Washington and 
eleven other stales. 

From our research, we believe that the 
claimants in this proceeding will fall 
into the following categories: (1) 
Resellers (including retailers), and (2) 
firms, individuals, or organizations that 
were consumers (end-users). The 
petroleum products purchased by these 
claimants were purchased either 
directly from Sigmor or from other firms 
in a chain of distribution leading hack to 
Sigmor. In order to receive u refund, 
each claimant will be required to submit 
a schedule of Its monthly purchases of 
Sigmor petroleum products for the 
period January 1. 1973 through January 
28.1981. 1 If the products were not 
purchased dire<kly from Sigmor. the 
claimant must include a statement 
setting forth its reasons for believing the 
product originated with Sigmor. In 


1 In fan* l!*76 boating itii nod funl olt w*r«* 
doriunldtrtl ( lh*T wow •»# to 

any typ# ot -n- • ml *fWr Him Hal* Thrfffofr, 
AppfaaftHoft* (nr ftalyud * til not b* oc<foe 
lhr*e prodocla if tRr) nwfc aflrt |miw* 

187V. 


addition, a reseller or retailer that files a 
claim will be required to establish that it 
was injured by the alleged overcharges. 
To make this showing, a reseller or 
retailer claimant will be required lo 
show that It maintained "banks” of 
tinrecovered increased product costs in 
order to demonstrate that it did not 
subsequently recover those costs by 
increasing its prices. See Office of 
Enforcement, 10 DOE 1 85,029 at 88,125 
(1982). 

As in many prior special refund cases, 
we will adopt certain presumptions. 

First, we will adopt a presumption that 
the alleged overcharges were dispersed 
equally In all sales of produirts made by 
Sigmor during the consent order period. 
OHA has referred to this presumption in 
the pa3t as a volumetric refund amount 
Second, we will adopt a presumption of 
injury with respect to small claims. 

Presumptions In refund cases ore 
specifically authorized by applicable 
DOE procedural regulations. Section 
205.282(e) of those regulations states 
that: 

ji jn establishing standard* and procedures 
for implementing refund distributions, the 
Office of Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all outstanding 
claims. In order to do so. the standards for 
evaluation of individuals claims may lie 
based upon appropriate presumption*. 

10 CFR 205.282(e). The presumptions we 
will adopt in this case are used to permit 
claimants to participate in the refund 
process without incuring dispreportinate 
expenses, and to enable the OHA to 
consider the refund applications in the 
most efficient way possible in view of 
the lint ted resources available. 

The pro rata, or volumetric, refund 
presumption assumes that alleged 
overcharges were spread equally over 
all gallons of product marketed by a 
particular firm. In the absence of better 
information, this assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining its prices. 
However, we also recognize that the 
impact on an individual purchaser could 
have been greater, and any purchaser is 
allowed to file a refund application 
based on a claim that it bore a 
disproportionate share of the alleged 
overcharges. See, eg., Sid Richardson 
Carbon ami Gasoline Co. and 
Richardson Products Co./Sioux/ami 
Propone Co., 12 DOE | 85.054 (1984) and 
cases cited therein at 88.184. 

The presumption that claimants 
seeking smaller refunds were injured by 
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the pricing practices settled in the 
Sigmor consent order is based on a 
number of considerations. See eg.. Uban 
Oil Co., 9 DOE ? 82,541 (1982). As we 
have noted in many previous refund 
decisions, there may be considerable 
expenses involved in gathering the types 
of data needed to support a detailed 
claim of injury. In order to prove such a 
claim, an applicant must compile and 
submit detailed factual information 
regarding the impact of alleged 
overcharges which took place many 
years ago. This procedure is generally 
time-consuming and expensive, and in 
the case of small claims, the cost (to the 
OHA) of analyzing it. may be many 
times the expected refund amount. 
Failure to allow simplified application 
procedures for small claims could 
therefore operate to deprive injured 
parties of the opportunity to obtain a 
refund. The use of presumptions is also 
desirable from an administrative 
standpoint, because it allows the OHA 
to process a large number of routine 
refund claims quickly and use its limited 
resources more efficiently. Finally, these 
smaller claimants did purchase covered 
products from Sigmor and were in the 
chain of distribution where the alleged 
overcharges occurred. Therefore, they 
bore some impact of the alleged 
overcharges, at least initially. The 
presumption eliminates the need for a 
claimant to submit and the OHA to 
analyze detailed proof of what 
happened downstream of that initial 
impact. 

Under the presumptions we are 
adopting, a reseller or retailer claimant 
will not be requried to submit any 
additional evidence of injury beyond 
purchase volumes if its refund claim is 
below a threshold level. Previous OHA 
refund decisions have expressed the 
threshold either in terms of a ceiling on 
purchases from the consenting firm or as 
a dollar refund amount. However, in 
Texas Oil & Gas Corp., 12 DOE \ 85.069 
(1984), we noted that describing the 
threshold in terms of a dollar amount 
rather than a purchase volume figure 
would better effectuate our goal of 
facilitating disbursements to applicants 
seeking relatively small refunds. Id. at 
88,210. We believe that the same 
approach should be followed in this 
case. The adoption of a threshold level 
below which a claimant is not required 
to submit any further evidence of injury 
beyond volumes purchased is based on 
several factors. As noted above, we are 
especially concerned that the cost to the 
applicant and the government of 
compiling and analyzing information 
sufficient to show injury* not exceed the 
amount of the refund to be gained. In 


this case, we believe that the 
establishment of a presumption of injury 
for all claims of $5,000 is reasonable.* 
See Texas Oil & Cas Corp., supra; Office 
of Special Counsel: In the Matter of 
Conoco, Inc,, 11 DOE % 85 226 (1984) und 
cases cited therein. 

In addition to the presumptions wc 
are adopting, we are making a finding 
that end-users or ultimate consumers 
whose business Is unrelated to the 
petroleum industry were injured by the 
alleged overcharges settled in the 
consent order. Unlike regulated firms in 
the petroleum industry, members of this 
group generally were not subject to price 
controls during the consent order period, 
and they were not required to keep 
records which justified selling price 
increases by reference to cost increases. 
For these reasons, an analysis of the 
impact of the alleged overcharges on the 
final prices of non-petroleum goods and 
services would be beyond the scope of a 
special refund proceeding. See Office of 
Enforcement . Economic Regulatory 
Administration: In the Matter of PVM 
OH Associates . Inc., 10 DOE 185.072 
(1983): see also Texas Oil & Gas Corp., 

12 DOE at 88.209 and cases cited 
therein. W r e have therefore concluded 
that end-users of Sigmor petroleum 
products need only document their 
purchase volumes from Sigmor to make 
a sufficient showing that they were 
injured by the alleged overcharges. 

W r e believe that if a reseller or retailer 
made only spot purchases from Sigmor, 
it is not likely to have suffered an injury. 
As we have previously stated with 
respect to spot purchasers: 

|TJhoae customers tend to have 
considerable discretion in where and when to 
make purchases and would therefore not 
have made spot market purchases of jthe 
firm's product) at increased prices unless 
they were able to pass through the full 
amount of (the firm's) quoted selling price at 
the time of purchase to their own customers. 

Office of Enforcement. 8 DOE | 82.597 
(1981) at 85,396-97. We believe the same 
rationale is true in the present case. 
Accordingly, a spot purchaser which 
files a claim should submit additional 
evidence to establish that it was unable 
to recover the increased prices it paid 
for Sigmor petroleum products. See 
Amoco at 88.200. 

A successful refund applicant will 
receive a refund based upon a 
volumetric method of allocating refunds. 
Under this method, a volumetric refund 


5 Rcu Her* whwr total purchiiMts during (hr 
period for which a refund is claimed who cannot 
etlubltth that they dtd not pa*t through price 
increase*. or who limit thrkr claim* to the threshold 
amount, wilt be eligible for refund* of the SS.0QU 
threshold amount 


amount is calculated by dividing the 
settlement amount by our estimate of 
the total gallonage of products covered 
by the consent order. In the present 
case, based on the information available 
to us at this time, the volumetric refund 
amount is SO 000134 per gallon.* 
exclusive of interest. As of September 
30.1985. accumulated interest Increased 
the volumetric refund amount to 
$0.000157. 

As in previous cases, we will 
establish a minimum refund amount of 
$15.00 for first stage claims. We have 
found through our experience in prior 
refund cases that the cost of processing 
claims in which refunds are sought for 
amounts less than $15.00 outweighs tin 
benefits of restitution in those 
situations. See. eg.. Uban Oil Co., 9 
DOE l 82.541 at 85.225 (1982). 

Detailed procedures for filing 
applications will be provided in a final 
Decision and Order. Befoie disposing of 
any of the funds received as a result of 
the consent order involved in this 
proceeding, we intend to publicize 
widely the distribution process to solicit 
comments on the proposed refund 
procedures and to provide an 
opportunity for any affected party to file 
a claim. The information currently 
available to us provides the names and 
addresses of at least some of the Sigmor 
Refinery customers. It does not. 
however, provide the names and 
addresses of Sigmor’s Serv ice Station 
customers. Therefore, in addition to 
publishing notice in the Federol Register, 
notice will be provided to the 
Independent Gasoline Marketers 
Council the Petroleum Marketers 
Association of America, the Serv ice 
Station Dealers of America, the National 
Association of Truck Stop Operators, 
and the Society of Independent Gasoline 
Marketers of America. These 
organizations should be helpful in 
adv ising potential claimants of this 
proceeding. 

B. Distribution of the Remainder of th* 
Consent Order Funds 

In the event that money remains after 
all first stage claims have been disposed 
of. undistributed funds could be 
distributed in a number of different 
ways. For example, the funds may be 
distributed through plans formulated by 
state governments to benefits consumers 
who were likely injured by Sigmor’s 


3 According In Information available lo u* «tunnji 
!hr consent order period. Sigmor sold 4.4B3.MU 4r»l 
gallon* of regulated petroleum product*. Thi 
volumetric refund amount t» obtidord by divide 
the amount remitted b> Sigmor by thin volume 
amount. $500,000 divided by 4.4&UH0 4fM gallon* 
$.000134 per gallon). 
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alleged o\m charges. See. Northeast 
Pe troleum Industries. 11 DOE ? &5.199 
(W83) what should lie done with nny 
remaining funds until the first stage 
refund procedure is completed. We 
encourage the submission of comments 
. onlaining proposals for alternative 
distribution schemes. 

it Is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Sigmor 
Corporation pursuant to the consent 
order executed on December 8.1983 will 
he distributed in accordance with the 
foregoing Decision. 

|FR Doc. U5-27961 Filed 11-21-65; 8:45 <im) 
toumo coot 


ENVIRONMENTAL PROTECTION 

AGENCY 

PP 4G2979/T500; PH-FRL 2919-1 i 

American Cyanamid Co.; Renewal of 
i emporary Tolerance 

Correction 

In FR Doc. 85-26448 beginning on page 
•0176 in the issue of Wednesday, 
November 6, 1985. make the following 

«orrections: 

1. On page 46176, in the third column, 
jn the fourth line of the SUMMARY, 

methyU" should read M melhyt-4 M ; and 

2 . On page 46177. in the first column, 
in the sixth line of the first paragraph of 
til SUPPLEMENT ARY INFORMATION", 

-52.214” should read “252,214”. 
coot 150 S- 0 M* 


tOPTS-59741; TSH-FRL 2928-8 J 

Certain Chemicals Premanutacture 

Notices 

aoencv; Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
person who intends to manufacture 
l,r import .j new chemical substance to 
su bmit a premanufacture notice (PMN) 

1° FPA at least 90 days before 
Manufacture or import Commences. 
Statutory requirements for section 
s t 0(1) premanufacture notices are 
discussed in EPA statements of the final 
r ule published in the Federal Register of 
M *iy *3. 1883 (48 FR 21722). In the 
federal Register of November 11,1964, 
l 49 FR 48068) (40 CFR 723.250). EPA 
published a rule which granted a limited 
exemption from certain PMN 
h '«JuiremenUi for certain types of 
Polymers. PMNs for such polymers are 
*** slewed by EPA within 21 days of 


receipt. This notice announces receipt of 
two such PMNs and provides a 
summary of each. 

dates: Close of Review Period: 

Y 86-33—November 28,1985. 

Y 86-34—December 2.1985. 

FOR FURTHER INFORMATION CONTACT: 

Wendy Cieland-Hamnett. Chemical 
Control Division (1*8-794). Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-611. 401 M St.. 
SW., Washington, DC 20460, (202-382- 
3725). 

SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the non*confidential 
version of the submission by the 
manufacturer on the exemptions 
received by EPA. The complete non- 
confidential document is available in the 
public Reading Room E-107 at the above 
pddress between 8:00 a.m. and 4:00 p m., 
Monday through Friday, excluding legal 
holidays. 

Y 86-33 

Manufacturer. Celanese Engineering 
Resins. 

Chemical. (G) Acetal copolymer. 

Use/Production, (S) Industrial 
thermoplastic engineering resin used in 
material handling, automotive, 
appliance, electrical, plumbing, 
agricultural and hardware applications. 
Prod, range. Confidential. 

Toxicity Data . Irritation: Skin—Not u 
primary irritant. Skin sensitization: Non- 
sensitizer. U.S.P. tissue test: No 
significant difference between the test 
and blank extracts. 

Exposure. Confidential. 

Environmental Re lease/Disposal. No 
release. 

Y 88-34 

XJanfacturer. Reichhold Chemicals. 

Inc. 

Chemical. (G) Males ted rosin ester 
modified with alkyl phenol 
formaldehyde condensate. 

Use /Production. ($) Industrial printing 
ink vehicle. Prod range. Confidential. 
Toxiaty Data. No data submitted. 
Exposure. No data submitted. 
Environmental He tease/Disposal No 
data submitted. 

Dated: November 16 1965. 

Linda ,1 Trovers, 

Acting Director, tn format ton Mumyrnwiit 
Division. 

|FR Dor. 85-27088 Filed 11-21-85; U:45 aia| 
8IU.ING COOL vo~y 


IOPTS-51598; TSH-FRL 2928-71 

Certain Chemicals Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register 
OF MAY 13. 1983 (48 FR 21722). This 
notice announces receipt of thirty-two 
PMNs and provides a summary of each. 
oates: ('lose of Review Period: 

P 86-168—February Z 1986. 

P 86-142. 86-143 and 86-144—February 
5, 1986. 

P 86-145. 86-146, 86-147, 86-148. 86-149, 
86-150. 86-151. 86-152. 86-153. 86-154, 
86-155. 86-156, 86-157. 86-158 and 86- 
159—February 9. 1986. 

P 86-160. 86-161. 86-162, 86-163. 86-164 
and 86-165—February 10,1986. 

P 86-166, 86-167, 86-109. 86-170. 88-171, 
86-174 ami 88-175—February 11. 1986. 
Written comments by: 

P 80-168— January 3. 1986. 

P 86-142. 86-143 and 86-144—January 5, 
1986, 

P 86-145. 88-146, 86-147, 86-148. 86-149, 
86-150. 86-151. 86-152. 86-153. 86-154. 
86-155, 80-156, 86-157. 86-158 and 86- 
159—January 10. 1986. 

P 86-160, 86-161, 86-102, 86-163. 80-104 
and 86-165—January 11.1986. 

P 86-166. 86-167. 86-169. 86-170, 86-171, 
86-174 and 86-175—January 12.1986. 
address: Written comments, identified 
by the document control number 
“|OPTS-51598)“ and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793). Confidential 
Data Branch. Information Management 
Division, Office of Toxic Substances, 
Environmental Protection Agency. Rm. 
E-20J, 401 M St., SW. Washington, DC 
20460. (202) 382-3532. 

FOR FURTHER INFORMATION CONTACT: 
Wendy Clehindd Limnett. 
Premanufacltire Notice Management 
Branch. Chemical Control Division (TS- 
794), Office of Toxic Substances. 
Environmental Protection Agency, Rm. 

E 611. 401 M St.. SW.. Washington, DC 
20460.1202) 382-3725. 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
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extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address. 

P 86-142 

Importer Nuodex. Inc. 

Chemical. (C) Ethoxylated fatty add 
amino esters. 

Use/Import (S) Industrial 
intermediate for polyamidp- 
manufacturing. Import range. 700-2.100 
kg/yr. 

Toxicity Data, Acute oral: >10.000 
mg/kg: Irritation: Skin—Extreme irritant; 
Eye—Non-irritant; Ames test: Non- 
mutagenic. 

Exposure. No exposure. 

Environmental Release /Disposal. No 
release. Disposal by biological waste 
water treatment plant 

P 86-143 

Importer. Nuodex. Inc. 

Chemical. (0) Heavy metal-containing 
silicate catalyst. 

Vse/lmport. (S) Site-limited catalysis. 
Import range. 20.000-100,000 kg/yr. 

Toxicity Data. Acute oral: >10,000 
mg/kg: Irritation: Skin—Non-irritant; 
Ames test; Non-mutagenic. 

Exposure . No exposure. 
Environmental Release/Disposal. No 
release. 

P 86-144 

Manufacturer Confidential. 

Chemical. (G) Mixed polyol ester of 
normal and branched chain 
monocarboxylic adds 
Use/Production. (C) Dispersive use. 
Prod, range. Confidential. 

Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release /Disposal 
Confidential. Disposal by publicly 
owned treatment works (POTW). 

P86-145 

Importer Confidential. 

Chemical (G) Polyamide resin. 
Use/Import. (G) Ink additive. Import 
range. Confidential. 

Toxicity Data. No data submitted. 
Exposure. Confidential. 

En vironmentaf Release /Disposal 
Confidential. 

P 86-146 

Importer. Confidential. 

Chemical. (C| Polyamide resin. 
Vse/lmport. (G) Ink Additive. Import 
range. Confidtmtial 
Toxicity Data. No data submitted. 
Exposure. Confidential 
En v iron mental Release/Disposal 
Confidential 


P 86-147 

• » 

Importer. Confidential. 

Chemical. (G) Polyamide resin. 
Use/Import. (G) Ink Additive. Import 
range. Confidential 
Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Release /Disposal. 
Confidential 

P 86-148 

Importer. Confidential 
Chemical (G) Polyamide resin. 

Use/Import. (G) Ink Additive. Import 
range. Confidential 
Toxicity Data. No data submitted. 
Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential 

P 86-149 

Importer Confidential. 

Chemical. (G) Polyamide resin. 
Vse/lmport. (G) Ink Additive. Import 
range. Confidential 
Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Release/Disposal. 
Confidential. 

P 86-150 

Manufacturer Confidential 
Chemical (G) Vinyl chloride/vinyl 
acetate terpolymer. 

Use /Production. (S) Component of 
magnetic tape marine and maintenance, 
wood and metal coating and printing ink 
formulations. Prod, range. Confidential 
Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Release/Disposal. 
Confidential. 

P 86-151 

Manufacturer. Confidential 
Chemical. (G) Metal salt of 
alkylphenol sulfides phosphosulfurized 
polyalkene complexes. 

Use/Production. (G) Lubricant 
additive. Prod, range. Confidential 
Toxicity Data. No data on PMN 
substance submitted. 

Exposure . Confidential. 

En vironmental Release/Disposal. 
Confidential. 

P86-152 

Manufacturer Confidential. 

Chemical. (S) 2-Hydn>xyelhyl 
trialkylacetate with carbon numbers of 
C,o—Ci?. 

Use/Pmduction. (G) Chemical 
intermediate. Prod, range. Confidential. 

Toxicity Data. Acute oral- >5 g/kg; 
Acute dermal: >3.16 g/kg; Irritation: 
Skin—Moderate. Eye—Irritant. 
Exposure. Manufacture: dermal 


22. 1985 / Notices 


Environmental Release/Disposal. 
Release to air and water. Disposal by 
secondary biological treatment. 

P 86-153 

Manufacturer Confidential 
Chemical. (S) 2-Hydroxyethyl 
trialkylacetate with carbon numbers of 
Cn—C ij. 

Use/Production. (G) Chemical 
intermediate. Prod, range. Confidential. 

Toxicity Data. Acute oral: >5 g/kg; 
Acute dermal: >3.16 g/kgu Irritation: 
Skin—Moderate. Eye—Irritant. 

Exposure. Manufacture: dermal. 
Environmental Release /Disposal 
Release to air and water. Disposal by 
secondary biological treatment. 

P 86-154 

Manufacturer. Confidential. 

Chemical. (S) 2-Hydroxyethyl 
trialkylacetate with carbon numbers of 
Cif—Cis. 

Use/Production. (G) Chemical 
intermediate. Prod, range. Confidential. 

Toxicity Data. Acute oral: >5 g/kg. 
Acute dermal: >3.16 g/kg;; Irritation: 
Skin—Moderate. Eye—Irritant. 
Exposure. Manufacture: dermal 
En vironmental Release/Disposal. 
Release to air and water. Disposal by 
secondary biological treatment. 

P 86-155 

Manufacturer. Confidential 
Chemical (S) 2-Hydroxyethyl 
* trialkylocetate with carbon numbers of 
Cn—Ci*. 

Use/Prvduclion. (G) Chemical 
intermediate. Prod, range. Confidential 
Toxicity Data. Acute oral- >5 g/kg; 
Acute dermal: >3.16 g/kg:: Irritation: 
Skin—Moderate, F.ye—Irritant. 
Exposure. Manufacture: dermal 
Environmental Release /Disposal 
Release to uirand water. Disposal by 
secondary biological treatment. 

P86-158 

Manufacturer I lewIett-Packard 
Company. 

Chemical (G) Food black *2, new sail 
form. 

Use/Production, (S) Consumer ink for 
thermal ink-jet printing on paper. Prod 
range. 1,034— 1.500 kg/vr. 

Toxicity Data. Acute oral: 5 g/kg; 
Acute dermal: 10 ml/kg; Irritation: 

Skin—Non-irntant; Eye— Non-Irritant: 
Ames test: Non-mutagenic: Skin 
sensitizer. Sensitizer. Biological 
corrosivity: Non-corrosive. 

Exposure. Manufacture: dermal, a 
total of 6 workers, lip to 2 hrs/da. up to 
260 da/yr. 
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En vironmcntal Release/Disposal 
Trace release to water. Disposal by 
POTW and incineration. 

P 06-157 

Manufacturer. Reichhold Chemicals. 

Inc. 

Chemical (C) Amine functional 
polyamide. 

Use/Production. (S) Curing agents for 
epoxy resins. Prod, range. Confidential. 
Toxicity Data, No data submitted. 
Exposure. Manufacture: dermal, a 
total of 6 workers, up to 50 hrs/yr. 

Environmental Release/Disposal 1 to 
5 kg/batch released to land. Disposal by 
im.inenttion and landfill. 

P 86-150 

Manufacturer. Confidential. 

Chemical. (C) Alkylchlorosilane. 

Use /Production. (SJ Intermediate. 
Prod, range. Confidential. 

Toxiatv Data. Ames test: Negative. 
Exposure. Manufacture: dermal, a 
total of 2 workers, up to .25 hr/da, up to 
0.5 da/yr. 

Environmental Release/Disposal. 0.2 
^ incinerated. 

P 86-159 

Manufacturer. Confidential. 

Chemical. (G) Alkylchlorosilane. 
Use/Production . (S) Intermediate. 

Prod, range. Confidential. 

Toxicity Data. Ames test: Negative. 
Exposure. Manufacture: dermal, a 
tof.il of 2 workers, up to .25 hr/da, up to 
0.5 da/yr. 

Environmental Release/DispcSal 0.2 
kg incinerated. 

P 86-160 

Manufacturer. . The Dow Chemical 
Company. 

Chemical. (G| Methylene diphenylene 
diisocyanate polyol perpolymer. 

Use Production, (S) Polyurethane 
elastomer for industrial components. 
Prod, range. Confidential. 

Toxicity Data. No data submitted. 
Exposure: Manufacturer dermal and 
inhalation. 

En vironmcntal Release/Disposal. 
l/css that 1 to <100 kg/batch released to 
air and water. Disposal by incineration 
and navigable waterway after 
treatment. 

P 86-161 

Manufacturer. Confidential. 

Chemical. (G) Polymer of tall oil fatly 
Jtids with carbomonocyclic acids, 
polyols and a carlximnncyclic 

•nhydride. 

Use/Production. (G) Intermediate. 

•'rod, range. Confidential. 

Toxicity• Data. No data submitted. 


Expt^sure. Manufacture and 
processing: dermal, a total of 68 
workers, up to 8 hrs/da, up to 117 da/yr. 

Environmental Release/Disposal. 0.1 
to 134 kg/batch released to land. 
Disposal by incineration and landfill. 

P 86-162 

Manufacturer. Confidential. 

Chemical (G) Acrylated polymer of 
tall oil fatty acids with carbomonocyclic 
acids, polyols and a carbomonocyclic 
anhydride. 

Use/Production. (G) Industrial coating 
having an open use. Prod, range. 

215.000—833,00 kg/yr. 

Toxicity Data. No data submitted. 

Exposure . Manufacture and 
processing: dermal, a total of 42 
workers, up to 8 hrs/da. up to 250 da/yr. 

Environmental Release/Disposal 4 to 
110 kg/batch released to land. Disposal 
by incineration and landfill. 

P 86-163 

Manufacturer. Confidential. 

Chemical (G) Methacrylated polymer 
of tall oil fatty acids with 
carbomonocyclic acids, polyols and a 
carbomonocyclic anhydride. 

Use/Product ion. (G) Industrial coating 
having an open use. Prod, range. 
230.000-837.00 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and 
processing: dermal, a total of 43 
workers, up to 8 hrs/da. up to 250 da/yr. 

Environmental Release/Disposal 3 to 
94 kg/batch released to land. Disposal 
by incineration and landfill. 

P 86-164 

Importer. Marubeni America 
Corporation. 

Chemical (G) 1 mol of caprolactone 
modified by hydroxyethyl methacrylate. 

Use/Import. (G) Open, non-dispersive 
use. Import range. Confidential. 

Toxicity Data. Ames test; Negative. 

Exposure . No data submitted. 

Environmental Release/Disposal No 
data submitted. 

P 86-165 

Manufacturer Confidential. 

Chemical (G) Alkyd modified vinyl 
copolymer. 

Use/Production. (8) Industrial high 
solids polymer for use in low V.O.C 
coatings for machinery and metal parts. 
Prod, range. 36000-72.000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: dermal, a 
total of 6 workers, up to 4 hrs/da. up to 3 
du/yr. 

En vironmental Release/Disposal 
Less than % of 15 kg/batch of released 
to air. 


P 86-166 

Manufacturer. Confidential. 

Chemical (G) Mixed glycol 
oligoesters of aromatic dicarboxylic 
acids. 

Use/Production. (S) Component for 
polyurethane foam insulating material. 
Prod, range. 2.700.000-4,500.000 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 18 workers, up to 4 hrs/da, up to 
100 da/yr. 

Environmental Release/Disposal 5 to 
30 kg/batch released to control 
technology. Disposal by incineration* 

P 86-167 

Manufacturer. Confidential. 

Chemical (GJ Mixed glycol 
oligoesters of aromatic dicarboxylic 
acids. 

Use/Production. (S) Component for 
polyurethane foam insulating material. 
Prod, range. 2.300,000-4.500.000 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 18 workers, up to 4 hrs/da. up to 
100 da/yr. 

Environmental Release/Disposal 5 to 
30 kg/batch released to control 
technology. Disposal by incineration* 

P 86-168 

Manufacture. Confidential. 

Chemical (S) Polymer of phthalic 
anhydride, 2.2,4-tri methyl-1.3- 
pentanediol, 2*2'-oxybis (ethanol). 2- 
ethyl hexanol. triphenylphosphite and 
Fascat 4100. 

Use/Production. (SJ Site-limited and 
industrial polymer for general metal 
finishing. Prod, range. 100.000-250,000 

fcg/yr. 

Toxicity Data. No data submitted. 
Exposure. Manufacture and 
processing: dermal, a total of 13 
workers, up to 1 hr/da. up to 36 da/yr. 

Environmental Release/Disposal .5 
to 40 kg/da released to air and/or land. 
Disposal by incineration or sanitary 
landfill. 

P 86-169 

Manufacturer. The Dow Chemical 
Company. 

Chemical (G) Polymeric 
p4jlyisocyanate polyol prepolymer. 

Use/Production. (S) Industrial coating. 
Prod range. Confidential. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal and 
inhalation. 

Environmental Release/Disposal 
Less than 1 kg/batch released to air. 
Disposal by off-site incineration. 
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Manufacturer. The Dow Chemical 
Company. 

Chemical (G) Polymeric 
polyisocyanate polyol prepolymer 
Use/Production. (S) Industrial coating. 
Prod, range. Confidential. 

Toxicity Data No data submitted. 
Exposure. Manufacture: dermal and 
inhalation. 

Environmental Rrlease/Disposol. 

Less than 1 kg/batch released to air. 
Disposal by off-site incineration. 

P 86-171 

Manufacturer . Westvaco Corporation. 
Chemical (G) Modified tall oil 
polyalkylene polyamine. 

Use /Product ion. (G) Asphalt 
emulsifier. Prod, range. Confidential. 

Toxicity Data. Acute oral: 0.2 g/kg; 
Irritation* Skin Corrosive irritant: Eye- 
Severe. 

Exposure. Confidential. 

Environmental Release /Disposal 
Confidential. Disposal by secondary 
waste water treatment plant. 

P 80-174 

Manufacturer. The Dow Chemical 
Company. 

Chemical (G) Polymeric 
poly isocyanate polyol prcpolymer. 

Use/Production. (S) Industrial coating. 
Prod, range. Confidential. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: derma! and 
inhalation. 

En virunmvntal Release /Disposal 
Less than 1 kg/batch released to air. 
Disposal by offsite incineration. 

P 06-175 

Manufacturer. 'Ibe Dow Chemical 
Company. 

Chemical (G) Polymeric 
poly isocyanate polyol prepolymer. 

Use/Proiiuction . (S) Industrial coating. 
Prod, range. Confidential. 

Toxicity Data. No data submitted. 
Exposure . Manufacture: dermal and 
inhalation. 

En v iron numta! Release/Disposal 
Less than 1 kg/batch released to air. 
Disposal by offsite incineration. 

Dated: Novembrr 18. 1985 

linda A. Travers. 

Aiding Director. Information Memagenumi 
Diets ion 

|FR Doc. 85-27809 Filed 11-21-85: 8:45 anil 

BILLING CODE S440-50-M 


IER-FRL-2926-5] 

Environmental Impact Statements; 
Availability 

Responsible Agency: Office of Federal 
Activities. General Information (202| 
362-5073 or (202) 302-5075. 

Availability of Environmental impact 
Statements filed November 11.1085 
Through November 15.1985 Pursuant to 
40 CFR 1506.9. 

EIS No. 850436, Final COE. MO. 
Hannibal Local Flood*Prolection Plan. 
Mississippi River and Dear Creek* 
Marion County. Due: December 23. 
1965. Contact: Dick Makinen [202) 
272-0121. 

HIS No. 850499. Draft. FI 1\V. DE. US 13 
Relief Route Construction. DK-7 to US 
113/US 13, Kent. New Castle. Sussex 
Cos.. Due: January 6.1986. Contact: 
Gooden Wamm (302) 734-5323. 

EIS No. 850500. Draft. FAA. CO. 

Stapleton International Airport 
-Runway Expansion. Approval Denver 
County. Due: (unuiiry 21.1966. 

Contact: Robert Dielek 1303) 340-5546. 
FJS No. 850501. Draft. CDB. IL Decatur 
Historic District Development. 
Demolition. Rehabilitation and 
Construction, CDDG. Macon County, 
Due: January 6.1986. Contact: ft. P, 
Ulus (312) 353-2977. 

EIS No. 850502, Final COE WV. Island 
Creek Basin Flood Control Plan. 
Guyandotte River. Logan County. Due: 
December 23.1985. Contact: K. 

Richard Edwards (304) 529-5634. 

EIS No. 850503, Final COE. NV. Truckee 
Meadows | Reno-Sparks Metropolitan 
Area), Recreation and Flood Control 
Plan, Washoe County. Due: December 
23.1985 Contact: Allan Oto (9161 440- 
2360. 

EIS No 850504. Draft. AFS. Ml, Ottawa 
National Forest, Land and Resource 
Management Plan. Due: February 28. 
1986. Contact: Joseph Zyllnski (900) 
932-1330. 

EIS No. 850505, Final DLM. CA. Pacific 
Texas Pipeline Project, Construction 
and Operation. Due: Dccemlier 23, 
1985. Contact: William Haigh (714) 
351-6428. 

FJS No. 850506. Final USA. LA. Fort 
Polk Multipurpose Range Complex. 
Construction and Operation. 5th 
Infantry Division (Mechanized). 
Vernon Parish, Due: December 23, 
1985. Contact: Stephen Parris (318) 
535-7008. 

EIS No. 850507. Final. FHW. MA. Third 
I (arbor Tunnel/I-90 Extension. 1-93 to 
East Boston. Suffolk County, Due: 
December 23. 1985, Contact: Edwin 
Holahon (617) 494-2469. 


Amended Notice 

EIS No. 850480. Draft, COE. AZ. Clifton 
Flood Control Plan. San Francisco 
River. Greenlee County. Due: 
December 9,1985, Published FR 11-8- 
85—Incorrect state. 

Doted November 19. 1985 
William D. Dickerson, 

Acting Director. Office of Federal Act m tits 
(FR Doc. 84-27956 Filed 11-21-85: 645 am| 
BILLING coot «MO-S6>M 


IER-FRL-2928-5! 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared November 4.1985 through 
November 8.1985 pursuant to the 
Environmental Review Process (ERP|. 
under section 309 of the Clean Air Act 
and section 102(2)(c) of the National 
Environmental Policy Act as amended 
Requests for copies of EPA comments 
con be directed to the Office of Federal 
Activities at (202) 382-5075/76. An 
explanation of the ratings assigned to 
draft environmental impact statements 
(EISs) was published in FR dated 
October 19. 1984 (49 FR 41108). 

Draft EISs 

ERP No. D-Ff 1W-K40149-CA. Rating 
LO. Pacific Coast Highway/CA-1 
Widening, CA-S5 to Golden West 
Street. 404 Permit. CA. Summary: EPA 
had no comments on the DEIS 

ERP No D-HUD-F85070-IL. Rating 
EDS, Near Loop Residential 
Development. Arcawide Study, IL. 
Summary: FPA expressed 
environmental objections to the 
proposed rehabilitation project based on 
air quality and noise impacts and the 
potential presence of hazardous 
materials. Increased traffic may 
exacerbate existing air quality and noi£» 
problems. Additionally, asbestos in 
existing buildings and soil 
contamination by radioactive materials 
pose special problems which require 
further analvsis in the EIS. 

ERP No. D-SCS-D36102-WV. Rating 
ECl, Middle Grove Creek Watershed 
Protection and Flood Prevention Plan. 
404 Permit. WV. Summary: EPA agree'* 
with the recommended alternative, but 
identified concerns related to 
construction associated impacts which 
should be monitored or mitigated. 

Final EISs 

ERP No. FS-COE-E34025-AL. Frank 
Jackson State Park. Earth Fill Dam and 
Reservoir Construction. Additional 
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Information and Changes. 404 Permit. 

I ightwood Knot Creek. AL Summary. 
KPA continues to believe that the 
magnitude of long-term environmental 
losses associated with this proposal 
would not meet EPAs guidelines for 
issuance of the Sect. 404 permit. 
Specifically. EPA believes that the 
impoundment of the Creek and the 
permanent loss of at least 680 acres of 
lx>ttomland hardwood swamp are 
environmental impacts unacceptable in 
scope, severity, and significance. 
However, final disposition of this matter 
will be resolved only after the Corps of 
Engineers completes its comprehensive 
public, interest review and issues a 
Record of Decision. 

ERP No. F-COE-KG1964-H1, Waikoloa 
Beach Resort Development. Excavation 
of a Recreational Lagoon and Fill of 
Anchialine Ponds. Sect. 10 and 404 
Permits. HI Summary: EPA rated the 
DEIS as '‘Category 3, inadequate" 
because it inadequately assessed the 
protect's potentially significant 
environmental impacts. Upon review of 
the FEIS. EPA is deferring a final NEPA 
decision until its evaluation of the 
practicable alternatives analysis. 

ERP No. F-FI iW-C40118-NJ. NJ-18 
Freeway Completion. Sect. 3B and 3C 
Construction. Deal Rd. to Wayside Rd.. 
4<>4 Permit. NJ. Summary: EPA now 
considers that all unresolved issues 
have been adequately addressed due to 
the fact that additional wetland 
Mitigation mensures'have been agreed 
to since the FEIS was published. 

FIRP No. F-JUS-E81025-FL, Marianna 
Federal Correctional Institution and 
1 ederal Prison Camp. Construction and 
Operation, FL. Summary: EPA's review 
of the FEIS concentrated on wetland 
*nd water quality concerns. Most of 
these concerns were expressed in the 
earlier review and were adequately 
addressed in the FEIS. however. EPA 
recommended that the extent of 
wetlands involvement be clarified and 
that the proposed retention ponds be 
designed to provide treatment for the 
stormwater runoff as well as control 
peak flows. 

ERP No. F-MMS-A02211-AK. 1985 N. 
Aleutian Basin OCS Oil and Cas Sole 
-92. Leasing. AK. Summary: EPA 
recommended that 118 tracts, or about 
12% of the area identified for leasing in 

Proposed Notice of Sale, be deleted, 
i tifse tracts, all in the eastern portion of 

e lease sale area, represent tracts in 
which an oil spill would have a greater 
than one-in-five probability of reaching 
| - irshore habitats along the Alaska 
Peninsula within 10 days. EPA also 
•‘‘commended additional measures or 
Modifications to stipulations that would 


provide additional protection to 
sensitive biological resources in the 
lease sale area. 

ERP No. F-OSM-C01008-NM. LaPlata 
Mine Mining and Transportation 
Corridor Plans. Approval. Permit. NM. 
Summary; EPA expressed no objection 
to the action as described in the FEIS. 

ERP No. F-SCS-G36128-LA. Bayou 
Mallet Watershed Flood Prevention 
Project. Mermentau River Basin, 404 
Permit. LA. Summary: EPA has not 
objection to the proposed action as 
described. 

Dated: November 19.1985. 

William D. Dickerson. 

Acting Director. Office of federal Activities. 
|FR Doc. 85-27955 Filed 11-21-85; 8:45 am) 

BILLING COOC ftMO-MMI 


FEDERAL COMMUNICATIONS 
COMMISSION 

Public Information Collection 
Requirements Submitted to Office of 
Management and Budget for Review 

November 15.1985. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980. 
Pub. L 98-511. 

Copies of the submission are 
available from Jerry Cowdcn, Federul 
Communications Commission. (202) 632- 
7513. Persons wishing to comment on 
this information collection should 
contact David Reed. Office of 
Management and Budget. Room 3235 
NEOB. W ashington. DC 20503. (202) 395- 
7231. 

OMB Number. 3060-0190 
Title: Section 73.3544. Application to 
Obtain a Modified Station License 
Action. Extension 
Respondents: Radio and television 
broadcast station licensees 
Estimated Annual Burden: 200 
Respondents; 200 Hours 
Federal Communications Commission. 

William Tricarico. 

Secretary. 

|FR Doc. 85-27873 Filed 11-21-85; B:45 am) 

BILLING COOC 4712-OI-IA 


{Report No. W-31 

Window Notice for the Filing of FM 
Broadcast Applications 

Released: November 15.1965. 

Notice is hereby given that 
applications for vacant FM broadcast 


allutment(s) listed on the attached 
appendix may bo submitted for filing 
during the period beginning December 2, 
1985. and ending January 2.1980, 
inclusive. Selection of a permittee from 
a group of acceptable applicants will be 
by the Comparative I fearing process. 

Federal Communication* Commission. 
William J. Tricarico. 

Secretary. 

Appendix 

Charmd-221 A 

Oakridge—OR 
Reedsporl—OR 
Carrizo Springs—TX 
Ruckersville—VA 

. Channvt-225 C 
Anchorage—AK 
Channcl-225 A 

Cordova—AL 
Montecito—CA 
Smyrna—DE 
Erath—LA 
Belzoni—MS 

|FR Doc 85-27875 Filed 11-21-85; 8:45 am| 

BILLING COOC C712-41-BI 


I Report No. 15521 

Petitions for Reconsideration and 
Clarification of Actions in Rulemaking 
Proceedings 

November 18 1985. 

The following listings of petitions for 
reconsideration and clarification Filed in 
Commission rulemaking proceedings is 
published purusant to CFR 1.429(e). 
Oppositions to such petitions for 
reconsideration and clarification must 
be filed within 15 days after publication 
of this Public Notice in the Feder.il 
Register. Replies to an oppositinn must 
be filed within 10 days after the time for 
Tiling oppositions has expired. 

Subject: 

Amendment of 5 73.202(b), Table of 
Allotments. FM Broadcast Stations 
(Rutland and West Rutland. 
Vermont, and Plattsburgh. New 
York) (MM Docket No. 84-718. RM's 
4602 8 3866] 

Filed by: 

Richard R. Zaragoza 8 Neil S. Ende. 
Attorneys for Killington Community 
Broadcasting Corporation on 10-29- 
85. 

Subject: 

Authorized Rates of Return for the 
Interstate Services of AT&T 
Communications and Exchange 
Telephone Carriers. (CC Docket No. 
84-800 (Phase I)) 
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Filed by: 

Jack E. Hcrington * Sherry F, Bellany, 
Attorneys for United States 
Telephone Association on 11-8-85. 

Campbell L Ayling ft Saul Fisher, 
Attorneys for New York Telephone 
Company and New England 
Telephone and Telegraph Company 
on 11-12-415, 

Richard McKenna ft Gail L. Pollvy, 
Attorneys for GTE Service 
Corporation and its affiliated 
domestic telephone operating 
companies on 11-12-65, 

David S. Sat her. Robert D. McKenna, 
Robert W. Barker A Kenneth l) 
Patrich, Attorneys from The 
Mountain Slates Telephone and 
Telegraph Company, Northwestern 
Bell Telephone Company A Pacific 
Northwest Bell Telephone Company 
on 11-12-65. 

Robert L Barado, Susan F.. Barisone. 
Mark P. Schreiber ft Stanley J. 

Moore, Attorneys for Pacific Bell A 
Nevada Bell on 11-12-65. 

Francine |, Berry. VV. Preston 
Crant)ery ft Richard J. Rawson, 
Attorneys for American Telephone 
and Telegraph Company on 11-12- 
85. 

William C, Sullivan. Linda S. Legg. 
Mary W. Marks ft I lope E. Thurrott. 
Attorneys Tor Southwestern Bell 
Telephone Company on 11-12-85. 

Terry O. Oulundsen. Vice President- 
Regulatory Matters for The 
Southern New England Telephone 
Company on 11-12-65. 

Ronald T. Lemay, Vice President-Gen. 
Counsel ft James T. Roche, 

Attorney, for United Telephone 
System. Inc. on 11-12-85. 

Thomas J. Reiman. Alfred Winched 
Whittaker ft Joyce L Bernstein. 
Attorneys for Illinois Bell Telephone 
Company, Indiana B«?ll Telephone 
Company* Incorporated, Michigan 
Bell Telephone Company. The Ohio 
Bell Telephone Company ft 
Wisconsin Bell. Inc, on 11-12-65. 

John F. Beasley, Vincent L. Sgrosso ft 
G. Thomas Abernathy. Jr.. 

Attorneys for BellSouth Corporation 
on behalf of South Central Bell 
Telephone Company and Southern 
Telephone and Telegraph Company 
on 11-12-65. 

Federal Communications Commission. 

William J. Tricarico, 

Secretary. 

|FR Doc. 85-27643 Filed 11-21-65: 8:45 am| 

e»tuNG cooc sm ot-M 


FEDERAL MARITIME COMMISSION 

Security for the Protection of the 
Public; Financial Responsibility To 
Meet Liability Incurred for Death or 
Injury to Passengers or Other Persons 
on Voyages; Issuance of Certificate 
I Casualty | 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Pub. L B9-777 (80 Slat. 1356, 1357) and 
Federal Maritime Commission General 
Order 20. as amended (46 CFR Part 540): 

Costa Armdtori S.p.A., Costa 
International B.V., Milestone N.V. and 
Independent Continental Lines. Ltd., c/o 
Costa Cruises. One Biscayne Tower, 
Miami. Florida 33131 
Doted: November 19.1985. 

Hrocc A. DorabrowskL 
A t. tiny Secretary. 

|KR Doc. 85-27927 Filed 11-21-85. 8:45 am| 
8U.UNG COOC 


FEDERAL RESERVE SYSTEM 
Agency Forms Under Review 

November 18.1935. 

Background 

On June 15. 196-1, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of I960, as per 5 CFR 

1320.9, "to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 

1320.9. *' Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information, A 
copy of the SF 63 and supporting 
statement and the approved collection 
of information instrument!s) will be 
placed into OMB’s public docket files. 
The following forms, which are being 
handled under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end nf the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 


Date: Comments must be received 
within fifteen working days of the date 
of publication In the Federal Register. 

Address: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles. Secretary, Board of Governors of 
the Federal Reserve System. 20th and C 
Streets. NW.. Washington, D.C. 20551. or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in 3 261.0(a) of the Board's 
Rules Regarding Availability of 
Information, 12 CFR 261.6(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Robert Neal. Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building. Room 3208. 
Washington. D.C. 20503. 

For Further information contact: A 
copy of the proposed form, the request 
for clearance (SF 63). supporting 
statement, instructions, and other 
documents that will be placed into 
OMB'g public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. 

Federal Reserve Board Clearance 
Officer^-Cynthia Classman—Division of 
Research and Statistics, Board of 
Governors of the Federal Reserve 
System, Washington. D.C 20551 (202- 
452-3822) 

Proposal To Approve Under OMB 
Delegated Authority the Extension With 
Revision of the Following Report: 

1. Report title: Report of Claims on 
Selected Foreign Countries by U.S. 
Branches and Agencies of Foreign BanU 

Agency form number: FR 2029B 
OMB Docket number. 7100-0064 
Frequency: Semi-annually 
Reporters: U.S. branches and agencies 
of foreign of banks 
Small businesses are not uffected. 
General description of report: This 
information collection is voluntary |1- 
U.S.C. 3105(b)] and is given 
confidential treatment [5 U.S.C 
552(b)(4)]. 

U.S. branches and agencies of foreign 
bunks report their claims on foreign 
countries semiannually. The Federal 
Reserve System provides the data to the 
Bank for International Settlements for 
the semi-annual survey of the maturity 
of bank lending. 












Federal Register / 

Board of Governors of Ihe Federal Reserve 
System. November 111. 1B85. 

William W. Wiles. 

<rtretoryof the Board. 

|FR Ddc. 85-27880 Filed 11-21-8S; 8:45 am| 
BALING COOC «710-01-11 


Benson Investment Co.; Application To 
Engage de Novo in Permissible 
Nonbanking Activities 

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board s Regulation Y (12 CFR 
225.23(a)(1)) for the Board's approval 
under section 4(c)(8) of ihe Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and 5 22521(ti) of Regulation 
Y (12 CFR 225.21 (a)) to commence or to 
engage dr novo, either direclly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.23 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate Inspection at Ihe Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal tan "reasonably be expected 
to produce benefits to Ihe public, such 
ns greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
us undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
Hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
e vidence that would be presented at a 
hearing! and indicating how the party 
commenting would be aggrieved by 
approval of the propusal 

Unless otherwise noted, comments 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than December 13,1085. 

A Federal Reserve Bank of Dallas 
‘ Anthony J. Montelaro, Vice President) 

Wo South Akard Street. Dallas, Texas 
75322 : 

l Benson Investment Company. Sun 
Antonio. Texas: to engage dr novo 
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through its subsidiary. Bancshares Life 
Insurance Company. Phoenix. Arizona, 
in acting as reinsurer for ctedit life, and 
credit accident and life insurance that is 
directly related to an extension of credit 
by the bank holding company system 
pursuant to § 22525(a)(9) of Regulation 
Y. This activity would be conducted in 
thn state of Texas. 

Board of Governors of the Federal Reserve 
System. November 18 1985. 

lames McAfee, 

Associate Secretary of the Boonl 

|FR Doc. 85-27868 Filed 11-21-85; 8*5 am) 

bilung coot tllt- 01 -M 


Capital City Bank Group. Inc., et a!.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
5 225.14 of the Board's Regulation Y (12 
CFR 225 14) to become a bank holding 
company or to acquire a bank or bunk 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.SC. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has beeq accepted for 
processing, it will also he available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice In 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
December 16. 1985. 

A. Federal Reserv e Bank of Atlanta 
(Robert E Heck. Vice President) 184 
Marietta Street. N.W.. Atlanta. Georgia 
30303: 

1 Capital City Bank Croup. Inc.. 
Tallahassee. Fforidu; to acquire 100 
percent of the voting share of Farmers 
and Merchants Bank of Trenton. 

Trenton. Florida. 

2. First National Bancorp. Gainesville. 
Georgia: to mctge with First Jackson 
Bancorps, Jefferson. Georgia, thereby 
indirectly acquiring First National Bank 
of Jackson County. Jefferson, Georgia. 


3. Peoples National of IxiFollettn 
Financial Corp ., LaFoIIette. Tennessee; 
to become a bank holding company by 
acquiring 100 percent of the voting 
shares of The Peoples National Bank of 

l.aFollette. LaFollette, Tennessee. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer. Vice President) 230 
South taSalle Street, Chicago. Illinois 
80890: 

1. K B/. Enterprises. Inc.. Sibley, 

Iowa; to acquire 26.88 percent of the 
voting shares of Landmands National 
Bank, Audubon. Iowa. 

2. The Viking Corporation. Omaha, 
Nebraska; to merge with the Lmdmands 
Corporation. Kimballton. Iowa, thereby 
indirectly acquiring Landmunds 
National Bank. Audubon. Iowa. 

3. The Viking Corporation. Omaha. 
Nebraska; to acquire 33.29 percent of the 
voting shares of Sibley State Bank. 
Sibley. Iowa. 

Board of Governors of ibe Federal Reserve 
System. November 18.1985. 

James McAfee. 

Associate Secretary of the Board. 

|FR Doc. 85-27888 Filed 11-21-85; 8:45 emj 

BILLING COOC 


COMMISSION OF FINE ARTS 
Meeting 

The Commission of Fine Art* will next 
meet In open session on Wednesday. 
December 11,1985 at 10:00 a.m. in the 
Commission’s offices at 708 Jackson 
Place. NW„ Washington, DC 20006 lo 
dismiss various projects affecting the 
appearance of Washington, DC 
including buildings, memorials, parks, 
etc., also matters of design referred by 
other agencies of the government. 

Access for handicapped persons will be 
through the main entrance to the New 
Executive Office Building on 17th Street 
between Pennsylvania Avenue and H 
Street, NW. 

Inquiries regarding the agenda and 
requests to submit written or oral 
statements should bp addressed to Mr. 
Charles Atherton. Secretary. 

Commission of Fine Arts, at the above 
address or call the above number. 

Dated in Washington. DC November 15. 
1985. 

Charles H. Atherton, 

Secretary. 

|FR Doc. 85-27851 Filed 11-21-85: 8 45 em| 

BILLING COOC SJJ0-01 
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Management Branch, New Executive 
Office Building, Room 3206, Washington. 
D C. 20503. ATTN: (name of OMB Desk 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on November 15, 
1985. 

Health Care Financing Administration 

Subject: Non Certified Hospice Cost 
Analy8is*IICFA-461—Revision (0938- 
0396) 

Respondents: Non profit institutions, 
small businesses or organizations 
OMB Desk Officer Fay S. ludicello 

Public Health Service 

Health Resources Service 
Administration 

Subject: Health Systems Agency 
Application Guidelines for 
Designation and Related Reporting 
Requirements— Extension (0915-0065) 
Respondents: State or local governments 
Subject: Application Guidelines for 
Designation and Grant Award and 
Reporting Systems for State Health 
Planning and Development 
Agencies—Extension (0915-0056) 
Respondents: State or local governments 
OMB Desk Officer Fay S. ludicello 

Office of Assistant Secretary for Health 

Subject: Survey to Assess the 
Prevalence, Attitudes, Knowledge and 
Beliefs About Smoking Behavior 
Among the Adult Population—New 
Respondents: Individuals or Households 
OMB Desk Officer: Bruce Artim 

Center for Disease Control 

Subject: Supplemental Survey. 
Behavioral Risk Factor Surveillance 
System—New 

Respondents: Individuals or Households 
OMB Desk Officer Fay S. ludicello 
Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 


Officer) 

Dated November 16.1985. 

K. Jacqueline Hob.: 

Deputy Assistant Secretary for Management 
A no/ysis and Systems. 

|FR Doc. 85-27897 Filed 11-21-85: 845 am) 

BtCtmO COOC 4150-0*-* 


Food and Drug Administration 

Advisory Committees; Meetings 

agency: Food and Drug Administration. 
HHS. 

action: Notice. 

summary: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
summarizes the procedures for the 
meetings and methods by which 
interested persons may participate in 
open public hearings before FDA's 
advisory committees. 

Meetings: The following advisory 
committee meetings are announced: 

Immunology Devices Panel 

Date, time , and place. December 9,9 
a.m. Rms. 703-727A, Hubert li. 

Humphrey Bldg., 200 Independence Ave. 
SW„ Washington. DC. 

Type of meeting and contact person. 
Open public hearing, 9 ajn. to 10 a.m.; 
open committee discussion. 10 a.m. to 12 
m.; closed presentation of data, 1 p.m. to 
3 p.m.; dosed committee deliberations. 3 
p.m. to 4 p.m.; open committee 
discussion. 4 p.m. to 5 p.m.: Srikrishna 
Vadlamudi. Center for Devices and 
Radiological Health (HFZ-440) Food and 
Drug Administration, 8757 Georgia Ave., 
Silver Spring, MD 20910. 301-427-7550. 

General function of the committee. 

The committee reviews and evaluates 
available data on the safety and 
effectiveness of devices and makes 
recommendations for their regulation. 

Agendo—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those persons desiring to 
make formal presentations should notify 
the contact person before November 28, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to presont, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss a premarket 


approval application fora tumor marker 
in vitro diagnostic assay. 

Closed presentation of data. The 
committee will hear trade secret or 
confidential commercial information 
relevant to a premarket approval 
application for a tumor marker in vitro 
diagnostic assay. This portion of the 
meeting will be closed (5 U.S.C. 
552b(c)(4)|. 

Closed committee deliberations. The 
committee will review and discuss trade 
secret or confidential commercial 
information regarding a premarket 
approval application for a tumor marker 
in vitro diagnostic assay. This portion of 
the meeting will be closed (5 U.S.C. 
552b(c)(4)). 

Each public advisory committee 
meeting listed above may have as many 
as four separable portions: (1) An open 
public hearing. (2) An open committee 
discussion. (3) A closed presentation of 
data, and (4) A closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. W'hether or not It also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. The dates and times reserved 
for the separate portions of each 
committee meeting are listed above 
The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairman 
determines will facilitate the 
committee's work. 

Public hearings are subject to FDA's 
guideline (Subpart C of 21 CFR Part 10) 
concerning the policy and procedures to 
expedite electronic media coverage of 
FDA's public administrative 
proceedings, including hearings before 
public advisory committees under 21 
CFR Part 14. Under 21 CFR 10.205. 
representatives of the electronic media 
may be permitted, subject to certain 
limitations, to videotape, film, or 
otherwise record FDA's public 
administrative proceedings, including 
presentations by participants. 

Meetings of advisory committees sh<dl 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
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portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person attending the hearing who 
does pot in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearings conclusion, if time permits, 
at the chairman's discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

A list of committee members and 
summary minutes of meetings may be 
requested from the Dockets 
Management Branch (UFA-305), Rm. 4- 
62, Food and Drug Administration. 560U 
Fishers Lane. Rockville. MD 20857. 
between 9 a.m. and 4 p.m., Monday 
through Friday. The Commissioner, with 
tne concurrence of the Chief Counsel, 
has determined for the reasons stated 
that those portions of the advisor)* 
committee meetings so designated in 
this notice shall be closed The Federal 
Advisory Committee Act (FACA). as 
amended by the Government in the 
Sunshine Act (Pub. L 64-409), permits 
such closed advisory committee 
meetings in certain circumstances. 

Those portions of a meeting designated 
as dosed, however, shall be closed for 
the shortest possible timfb consistent 
Vy dh the intent of the cited statutes. 

The FACA. as amended, provides that 
a portion of a meeting may be closed 
where the matter for discussion involves 
trade secret: commercial or financial 
information that is privileged or 
confidential; information of a personal 
nature, disclosure of which would be a 
clearly unwarranted invasion of 
personal privacy; investigator)* files 
compiled for law enforcement purposes; 
information the premature disclosure of 
whit.h would be likely to significantly 
frustrate implementation of a proposed 
agency action; and information in 
certain other instances not generally 
relevant to FDA matters. 

\Aamples of portions of FDA udvisory 
committee meetings that ordinarily may 
bo closed where necessarv and in 
accordance with FACA criteria, include 
the review, discussion, and evaluation 
« f drafts of regulations or guidelines or 
similar preexisting internal agency 
documents, but only if their premature 
disclosure is likely to significantly 
frustrate implementation of proposed 
a 8®ncy action; review of trade secrets 
«md confidential commercial or financial 
information submitted to the agency; 
consideration of matters involving 
investigatory files compiled for law 
enforcement purposes; and review of 
maters, such as personnel records or 
individual patient records, where 


disclosure would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Examples of portions of FDA advisory 
committee meetings that ordinarily shall 
not be closed include the review, 
discussion, and ev aluation of genera) 
preclinical and clinical test protocols 
und procedures for a class of drugs or 
devices; consideration of labeling 
requirements for a class of marketed 
drugs or devices: review of data and 
information on specific investigational 
or marketed drugs and devices that have 
previously been made public 
presentation of any other data or 
information that is not exempt from 
public disclosure pursuant to the FACA. 
as amended; and, notably deliberative 
sessions to formulate advice and 
recommendations to the agency on 
matters that do not independently 
justify dosing. 

This notice is issued under section 
16(a) (1) and (2) of the Federal Advisory 
Committee Act (Pub. L. 92-463, 86 Stat. 
770-776 (5 U.S.C. App. 1)). and FDA's 
regulations (21 CFR Part 14) on advisory 
committees. 

Dated: November 16,1965. 

Frank E. Young, 

Commissioner of Food and Drugs. 

|FR Doc. 64-28036 Filed 11-20-85; 2:36 pm| 

BILLING COO€ 41*0-01 M 


Health Resources and Services 
Administration 

Filing of Annual Reports of Federal 
Advisory Committees 

Notice is hereby given that pursuant 
to section 13 of Pub. L. 92-463, the 
Annual Report for the following Health 
Resources and Services Administration 
Federal Advisory Committees have been 
filed with the Library of Congress: 

National Council on Health Planning 
and Development 

Maternal and Child Health Research 
Grants Review Committee 
National Advisor)* Council on Health 
Professions Education 

Copies are available to the public for 
inspection at the Library of Congress, 
Newspaper and Current Periodical 
Reading Room. Room 1026. Thomas 
Jefferson Building. Second Street and 
Independence Avenue. SB.. Washington. 
D.C.. or weekdays between 9:00 a.m. 
and 4:30 p.m. at the Department of 
Health and Human Serv ices. 

Department Library. North Building. 
Room 1436. 330 Independence Avenue, 
SW.. Washington. D C 20201. Telephone 
(202) 245-6791. 


Copies may be obtained from the 
following committee contacts: 

National Council on Health Planning 
and Development—Ms. Diane 
McMenamin. Executive Secretary. 
National Council on Health Planning 
and Development. Health Resources and 
Services Administration. Room 9A-18, 
Parklawn Building. 5600 Fishers Lane. 
Rockville. Maryland 20857, Telephone 
(301)443-6377. 

Maternal and Child Health Research 
Grants Review Committee—Dr. Gontran 
Lamberty. Executive Secretary. 

Maternal and Child Health Research 
Grants Review Committee. Room 6-17, 
Parklawn Build* vg. 5700 Fishers Lane, 
Rockville. Maryland 20857. Telephone 
(301) 443-2190. 

National Advisory Council on Health 
Professions Education—Mr. Robert L 
Belsley. Executive Secretary. National 
Advisor)* Council on Health Professions 
Education. Health Resources and 
Services Administration. Room 8C-22, 
Parklawn Building. 5600 Fishers Lane, 
Rockville. Maryland 20857. Telephone 
(301) 443-6880. 

Dated: November 10. 1985. 

Jackie E. Baum. 

Advisory Committee Management Officer, 
flfiSA. 

|FR Doc. 85-27870 Filed 11-21-85: 8 45 am| 
BILUNG COOC 41*0-17-41 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Pacific Texas Crude Oil Pipeline; Final 
Environmental Impact Report/ 
Environmental Impact Statement 

agency: Bureau of Land Management. 
Interior. 

action: Availability of the final EIR/E1S 
for the Pacific Texas Pipeline Company 
Project. 

summary: Pursuant to section 102[2)(c) 
of the National Environmental Policy 
Act of 1969. the Bureau of Land 
Management (BLM). together with the 
Los Angeles Harbor Department, has 
prepared a Final Environmental Impact 
Report/Environmental Impact Statement 
(FEIR/EIS) for the Pacific Texas 
(Pactex) Compamy project. 

The Pactex pipeline is a proposal ol 
the Pacific Texas pipeline company. The 
proposal involves the construction of a 
crude oil tunker terminal in the Port of 
Los Angeles, an oil-storage tank farm at 
Midland. Texas, and a 1.030-mile long 
42-inch diameter pipeline connecting the 
two. The tanker terminal would be 
located on a 115-acre landfill in the 
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Port’s outer harbor. The Pactex pipeline 
would begin at the tanker terminal, pass 
near Palm Springs and Biyihe. 

California, Phoenix and Tucson. 

Arizona. £J Paso. Texas, and would end 
at Midland. Texas. The pipeline would 
transport approximately 900X100 barrels 
per day of crude oil from a variety of 
sources (primarily from Alaska). 

Pacific Texas applied for a right-of- 
way grant from BLM on May 16.1983. 

On November 1& 1984. an application 
for a development permit was filed with 
the Los Angeles Harbor Department. 
Pacific Texas applied to the Army Corps 
of Engineers. Los Angeles District, for a 
Section 10/404 permit for harbor 
deepening and dredging activities in the 
Port area on April 15,1985 (permit 
application No. 85-97). This E1R/EIS 
serves as the NF.PA compliance 
document for all three permits. The BLM 
and the Harbor Department served as 
co-leads in the preparation of the BIS. 
The Army Corps of Eugineers and the 
U S. Fish and Wildlife Service served as 
cooperating agencies. 

A draft EIR/EJS was released for a 45- 
day public review on )une 21,1985. The 
draft described the implications of 
constructing and operating both the 
pipeline and the terminal facilities. It 
examined the impacts of dredging a 75- 
foot deep channel in the harbor, and of 
constructing the 115 acre landfill. The 
draft also assessed an alternative route 
through California’s Coachella Valley, 
and two alternative configurations for 
the landfill island where the terminal is 
to be located. The analysis was focused 
on impacts related to significant areas of 
concern identified by agencies and by 
the public during eight public scoping 
meetings held in (anuary and Febuary 
1985. These included air quality, system 
safety, employment, economic 
feasibility, harbor operations, 
restoration, and cultural resources. 

Eighty three written comment letters 
were received during the public review. 
Additional oral comments were also 
taken at five public hearings, held in late 
July in San Pedro. Palm Springs. 

Phoenix, F.l Paso, and Midland. Those 
letters and oral comments are reprinted 
in this document, as are responses to 
each oral and written comment and 
minor necessary corrections. 

This document has been pr»*pared in 
on abbreviated format under Council on 
Environmental Quality Regulations (40 
CFR 1503.4} and section 15132 of the 
California Environmental Quality Act. 
This document, in conjunction with the 
DEJR/EIS, constitutes the Pinal KIK/EIS. 

Comments on the Final KtK/FJS arc 
being solicited from public agencies and 
interested individuals and 
organizations. 


date: The public comment period is 
open for 30 days through December 23. 
1985. 

Aooness: Comments on the final E1R/ 
EIS should be submitted to the following 
address. Use of any other address muy 
result in comments not being processed. 
Mr. William Haigh. Bureau of Land 
Management, 1005 Spruce Street, 
Riverside, CA 92507. 

A limited number of copies of the FE1S/ 
EIS are available upon request at the 
following address: 

California Desert District. Bureau of 
Land Management. 1895 Spruce 
Street Riverside. CA 92507 
Copies are also available for review 
at two other locations: 

Bureau of Land Management. 2800 
Cottage Way, Rm. E-2841. 
Sacramento. California 95825 
Bureau of Land Management. 1725 Eye 
Street. NW„ Suite 9U6. Washington. 
DC 20240 

FOft FORT Hen INFORMATION CONTACT: 

Gerald E. Hillier. District Manager, 
California Desert District, 1695 Spruce 
Street. Riverside, California. 

Dated: November 13,1985. 

Run Hofman. 

Associate State Director. 

(FR Dor 85-27835 Filed 11-21-86: 8:45 am) 

SiLUftG COOT 43*0-40-M 


Colorado; Draft Environmental Impact 
Statement for the James Creek Coal 
Preference Right Lease Application 

aoency: Bureau of Land Management 

(BLM), Interior. 

action: Notice of availability of the 
Draft Environmental Impact Statement 
(E!S) for the James Creek Coal 
Preference Right Lease Application. 

SUMMARY: Pursuant to section 1G2!2)(r.| 
of the National Environmental Policy 
Act of 1969. notice is hereby given that 
the Bureau of Land Management has 
prepared a Draft EIS on the James Creek 
Preference Right Lease Application 
(PRLA) of Rio Blanco County, Colorado, 
and copies are available for public 
review and comment. The Draft EIS also 
documents a BLM land use planning 
amendment for the PRI.A and several 
adjacent coal leases. In addition, notice 
is also given that public heaings wilt lie 
held and public comment is being sought 
on the Draft CIS. 

OATES: Written comments on the Draft 
EIS will be accepted up to and including 
February 24. 1986 

Public meetings to receive oral and/or 
written com ments on the Draft Rf8 will 

be held as follows: 


January 15.1968—7:30 p.m., White River 
Resource Area Office. 2 miles west of 
Meeker on Highway 64, Meeker. 
Colorado 

January 16.1966—730 pm. The Grand 
Junction Hilton, 743 Horizon Drive 
(Horizon Dr. and 1-70), Grand 
Junction, Colorado 

ADDRESS: Written comments on the 
proposal in the document should be 
addressed io: Greg Coodcnow. Project 
Manager. Bureau of Land Management, 
Craig District Office, 455 Emerson. 

Craig. Colorado 81625: telephone (303) 
824-6281. 

Availability: Single copies of the Draft 
EIS are available from the Craig District 
BLM Office (address and phone listed 
above.) 

FOR FURTHER INFORMATION CONTACT: 

Greg Coodcnow, Bureau of Land 
Management Craig District Office. 455 
Emerson Craig. Colorado 61625; 
telephone (303) 824-4281. 

SUPPLEMENTARY INFORMATION: This 
Draft EIS describes and analyzes the 
environmental impacts of the proposed 
leasing of Preference Right Lease 
Application (PRLA) C-0128996 located 
about 9 miles northeast of Meeker, 
Colorado, in Rio Blanco County, and in 
the Craig District, Bureau of Land 
Management. It also serves as the 
analysis for amending the White River 
Resource Area Management Framework 
Plan, by applying the unsuitability 
criteria (43 CFR 3480) to the project area 
This PRLA is held by Consolidation 
Coal Company (Consol). Consol has 
proposed a 10 million ton per-year 
surface mine as the likely development 
of the PRLA, should the lease be issued 
It is around this proposal that the 
analysts is centered. 

The Alternatives considered In this 
EIS include: 

No Action 

Withdrawal/Just Compensation 
Lease Exchange 

Proposed Action (Consul's Current 
Proposal) 

BLM's Preferred Alternative 

If there is adequate interest, a public 
workshop will be held to discuss the 
impacts m more depth. Any interested 
parties should contact Greg Coodotow. 
Project Manager, at the above address, 
before December 20.1985. 

Doted. November 8.1965. 

Kannou Rickard*. 

Stale Dm.Hilor. Colorado State < iff tee. 

|FR Our HS-Z7I67 FiUd 1t-Zt-8S: 845 mm\ 
WILING COOC Otft-je-« 
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Filing of Plat Survey; New Mexico 

November 22. 1985. 

The plat survey described Ih?Iow was 
nfficially filed in the New Mexico State 
Office. Bureau of Land Management, 
Santa Fe. New Mexico, effective at 10:00 
n.m. on November 22,1985. 

The dependent resurvey of a portion 
of the east, north and west boundaries 
of the Nuestra Senoru de la l.uz de las 
Ligunitas Grant, a portion of the north 
boundary, of the rejected Miera y 
Pacheco and Padilla Grant, a portion of 
the east and west boundaries, the north 
boundary, a portion of the subdivisiona! 
lines and the subdivision of Sections, 2. 

4 and 8. of Township 14 North. Range 3 
West. New Mexico Principal Meridian. 
New Mexico, under Group 807 NM. 

This survey was requested by the 
Area Director, Bureau of Indian Affairs. 
Albuquerque Area Office. Albuquerque. 
New Mexico. 

The plat will be in the open files of the 
New Mexico State Office. Bureau of 
Lind Management, P.O. Box 1449. Santa 
l e. New Mexico 87501. Copies of the 
plat may be obtained from that office 
upon payment of $2.50 per sheet. 

Oun S. Speight. 

Chief. H ranch of Cm fast ml Suney . 

|I R Dor 85-27861 Filed 11-21-85; 8 45 am| 

BILLING CODE 4310-FB-M 


1 Desert Land Entry Applications U-51483, 
U-51484, U-51485. U-51486. U-51467. U- 
51488. U-51469, U-51490. U-514911 

Satt Lake District; Classification of 
Lands in Box Elder County. UT 

agency; Bureau of Land Managment. 

Interior. 

action: Classification of Lands as 
Unsuitable for Desert Land Entry. 

summary; The following described land 
has been examined and is hereby 
classified as unsuitable for disposal 
under the Desert I.and Entry Act of 
March 13.1877 (19 Slat. 377: 43 U.S.C. 
321-323) as amended. 

T 12Y.R 13W..SLM.. 

Sec 19: All: 

Sh 30 Lots 1 & 2. NFS. F.WMW . 

I 12N K 14W..SLM. 

s<‘c. 23. WVS: 

Sec. 24: S 1 ^ 

Sec. 25: All; 

Sire. 28: N 1 *; 

S*c35:NVfe. 

Totalling 2.880 ar.m». 

Persons Supporting this Classification 

b The lands must be physically 
suitable or adaptable to the uses or 
purposes for which they are classified. 

In addition, they must have such 


physical and other characteristics as the 
regulations require them to have to 
qualify fora particular classification (43 
CFR 2410.1(a)). These lands are only 
marginally physically suitable for 
cultivation. With respect to soils, the 
subject lands are not suited foi 
irrigation. They have a high percentage 
of exchangeable sodium. Some have 
high eroison potential because of steep 
slopes and/or gravelly soil conditions. 

2. All present and potential uses and 
users of the lands hove been taken into 
consideration. All other things being 
equal, land classifications have 
attempted to achieve maximum future 
uses and minimum disturbance to or 
dislocation of existing users (43 CFR 
2410.1(b)). To classify as suitable and 
dispose of these lands would break up a 
manageable block of public land and 
create several small isolated tracts 
which will be inefficient and ineffective 
to manage. It woutd also dislocate and 
adversely affect the existing users. 

3. All land classifications must be 
consistent with Federal programs and 
policies, to the extent that those 
programs and policies affect the use or 
disposal of the public lands (43 CFR 
2410.1(d)). It is the policy of the Bureau 
of Land Management that public lands 
be retained in Federal ownership unless, 
as a result of land use planning, it is 
determined that disposal of a particular 
tract or tracts will serve the National 
interest. 

The following petitions for 
classification are hereby disapproved as 
they apply to the above described lands. 


Nnme o' petition** 

Type of ptVboo 


A Potow 

Ov*ert Land 
$1483). 

Entry 

(l>- 

Kown Pelemon 

Deaert Land 
$1454) 

Entry 

cu* 

f Poler*x> 

0*4*rt Und 
51455) 

Entry 

(O* 

MwK** H Narvyi 

Oosort Und 
$1486) 

Entry 

(U- 

CarHW PciOTon 

D«*«i und 

51487) 

En*y 

<u- 

HynufiO PtKnon 

Daawn Land 
51486) 

Dn«fl Und 
5148*| 

Envy 

<u- 

Gtrrinjdfc W Tytor. __ 

Entry 

<u- 

Mjrv 0 Brown___ , 

Das*) Und 
514*01 

Entry 

1U~ 

bonitf Brown 

— - 1 

Ooawrt Und 

1 $1481) 

Entry 

<u- 


For a period of 30 days from date of 
this publication comments on or protest 
to this proposed decision may be made. 
No particular form of comment or 
protest is required. Any information may 
be presented which is believed will 
assist the Bureau of Land Management 
In making a sound decision as to the 
proper classification or designation of 
these lands. Comments and protests 
should be sent to the District Manager. 


2370 South 2300 West. Salt Like Citv. 
Utah 84119. 

The official environmental analysis/ 
land report sets out the facts upon which 
this proposed decision is based. A copy 
of this report is available to be reviewed 
at the Sait Lake District Office at the 
above address. Rhone is area code (801) 
524-5348. 

Dated: November 15. 1985. 

Frank W. Snell. 

Acting State Din*tor. 

|FR Doc 05-27878 Piled 11-21-85; 8:45 am| 

BILLING coot 43 10 - 00 -M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

Assistance Under the Foreign 
Assistance Act In Fiscal Year 1986 to 
Costa Rica 

Determination under section 620(q) of 
the Foreign Assistance Act of 1961. as 
amended (“the Act”), that it is in the 
national interest to furnish assistance 
under the Act in Fiscal Year 1986 to 
Costa Rica. 

By virtue of the authority vested in me 
by section 620(q) of the Act, Executive 
Order 12163. as amended, and 
Delegations of Authority issued 
thereunder, 1 hereby determine that it is 
in the national interest to furnish 
assistance under the Act in Fiscal Year 
1986 to Costa Rica, notwithstanding that 
the Government of Costa Rica is more 
than six months in default in payment to 
the United States of principal and 
interest on loans made under the Act. 

This determination shall be reported 
to Congress and be published in the 
Federal Register. 

Dated. October 30. 1985. 

George P. Shultz. 

Secretary of State. 

|FR Doc 85-27831 Filed 11-21-85; 8:45 am) 

BILLING coot 4116-01-14 


INTERSTATE COMMERCE 
COMMISSION 

Agricultural Cooperative; Intent To 
Perform Interstate Transportation for 
Certain Nonmembers 

Dated: November 19,1985 

The following Notices were filed in 
accordance with section 10526(a)(5) of 
the Interstate Commerce Act. These 
rules provide that agricultural 
cooperatives intending to perform 
nonmember, nonexempt, interstate 
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transportation most Cite the Notice. Form 
BOP 102, with the Commission within 30 
days of its annual meetings each year. 
Any subsequent change concerning 
officers, directors, and location of 
transportation records shall require the 
filing of a supplemental Notice within 30 
days of such change. 

The name and address of the 
agricultural cooperative (1) and (2), the 
locution of the records (3), and the name 
and address of the person to whom 
inquiries and correspondence should be 
addressed (4). are published here for 
interested persons. Submission of 
information which could have bearing 
upon the propriety of a filing should be 
directed to the Commission s Office of 
Compliance and Consumer Assistance. 
Washington, D.C. 20423. The Notices are 
in a central file, and can be examined at 
the Office of the Secretary, Interstate 
Commerce Commission, Washington. 
DC. 

(1) Knouse Foods Cooperative. Inc. 

(2) Peach Clen. PA 17306 

(3) Peach Clen. PA 17306 

(4) William H. Homer. Peach Clen. PA 
17306 

|*me» It. Bayne. 

Secretory . 

|KK Due. 65-27913 Filed 11-23-66. 845 am) 
BtLUMG cooc rois-et-ai 


Motor Carriers; Intent to Engage in 
Compensated Intercorporate HauUng 
Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) thal the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorised in 49 U.S.C, 
10524(b). 

1. Parent corporation, address of 
principal office and state of 
Incorporation: ConAgra, Inc.. ConAgra 
Center. One Central Park Plaza. Omaha, 
NE 66102 (a Delaware corporation) 

2 Wholly-owned subsidiaries which 
will participate in the operations and 
address of their respective principal 
offices as listed below: 

1. Adapt. Inc.. 1060 Sonsome St.. Suite 500, 

Sun Francisco. CA 94111 (a California 
corporation) 

2. Ag Chcm. Inc,. Box 67. Girdletree, MO 

21829 (a Maryland corporation) 

3. Agnchem. Inc. PO Box 506. Burlington. 

WA 98233 (a Washington corporation) 

4 . Alaska Packers Association, Inc.. ISO 

Nickerson St Suite 300. Seattle. WA 
06)09 (a Washington corporation) 

5. Armour Food Express Company. 4318 S. 

79th St., Omaha. NF 08127 fa Delaware 
corpora l ion) 

A. Atwood Commodities, tnc, 876 Grain 
Exchange Bldg . Minneapolis. MN 66415 
(a Nebraska ixuporaiion) 


7. At wood Lur&uu Company. 676 Crain 

Exchange Bldg.. Minneapolis. MN 53415 
(a Minnesota corporation) 

B. B;»lcom Chemicals. Inc., PO Box 1286. 
Greeley, CO 80831 (a Colorado 
corporation) 

9. Berger and Company. 1050 San some StrrH. 
San Fraocttoo, CA 91111 (a California 
corporation) 

10 GAG Company. ConAgra Center. One 
Central Park Plaza. Omaha. NE 66102 (an 
Oklahoma corporation) 

11. CAC Leasing Company. 2001 Reliance 

Pkwy # A. PO Box 179, Bedford. TX 
76021 (a Texas corporation) 

12. Caribbean Basic Foods Company, CPO 

Box G-1980. San Juan. PR 00936 (a 
Nebraska corporation) 

13. Central Valley Chemicals, Inc.. PO Box 

446, Weslaco. TX 7WW6 (a Texas 
corporation) 

14. ConAgra tntenatianal Inc.. ConAgra 

Center. One Central Park Plaza. Omaha. 
NE 66202 (a Delaware corporation) 

15. ConAgra Pel Products Company, 3902 

Leavenworth SL. Omaha. NF. 68105 (a 
Delaware corporation) 

16. CTC North America, lnc„ 730 Second 

Avenue Sooth, Minneapolis, MN 55402 (a 
Delaware corporation) 

17. ConAgra Transportation. Inc.. 5301 West 

Channel Rd„ Catoosa. OK 74106 (an 
Oklahoma corporation) 

18. ConAgra Poultry. Inc., 422 N Washington, 

PO Box 1997. El Dorado. AR 7730 (a 
Delaware carport ion) 

19. AgriBasic Fertilizer Cn.. 760 East Hill 

Avenue. Knoxville. TN 37915 fa 
Delaware corportion) 

20. Cropmate Company. 320 Embassy Plaza 

Building. Omaha. NE 66115 (a Nebraska 
corportion) 

21. U.S. Tire. Inc.. 3443 North Central Avenue. 

Phoenix AZ 65012(8 Delaware 
corportion] 

22 Dixie Ag Supply. Inc.. 1801 Old 

Montgomery Rd , Selma, AL 36701 (a 
Alabama corportion) 

23. Florida Feed Mills. Inc., PO Box 2550, 

Jacksonville. FL 32202 (a Georgia 
corportion) 

24. CA AG Chen). Inc.. Empire Expressway. 

PO Box 1280. Swamsboro, CA 30401 (a 
Georgia oorportion) 

25. Geldermunn, Inc.. 440 S. LaSalle Street 

One Financial Place. Floor 20, Chicago, 

IL 60605 (an Illinois corportion) 

28. Cel derm unn Futures Management Corp., 
440 S LaSalle Street, One Financial 
Place. Floor 20. Chicago. II. 60605 (an 
Illinois oorportion) 

27. Oldermnnn Securities. Inc. 440 S. LaSalle 

Street One Financial Place, floor 20. 
Chicago, IL 60605 (an Illinois corportion) 

28. Glendon Corprtion. 937 Hoverford Road, 

Bryn Mawr, PA 19010 (a Pennsylvania 
corportion) 

29. Grower Service Corp. { NY). 16713 

Indus trial Parkway. PO Box 18037, 
Lansing. M! 46901 (a New York 
oorportion) 

30. Hopkins Agrichemical Company. Inc, 537 

Alias Avenue. Madison. Wl 53714 (an 
Illinois corportion] 


31. Hess 6 Clark. Inc, 7th and Orange Streets. 

Ashland. 011 44805 (an Ohio corportion) 

32. Loveland Industries. Inc.. 2307 West 6th 

Street Loveland. CO 00537 (a Colorado 
corportion) 

33. Lynn Transportation Co.. Inc, 422 N. 

Washington, PO Box 1997. El Dorado. AR 
71730 (on Iowa corportion) 

34. Mi 1C Inc- ConAgra Outer. One Central 

Park Plaza Omaha. NF 66102 (an Oregon 
oorportion) 

35. Mid Valley Chemicals, Inc* PO Box 44b. 

Weslaco, TX 78fi96 (a Texas corportion) 

38. Midwest Agriculture Warehouse Co- 725 

S. Schneider St. Fremont, NF. 68025 (a 
Nebraska corportion) 

37. Motions de Puerto Kiou. Inc. CPO Box G- 
1960. San Juan. Puerto Rico 09936 (a 
Nebraska corportion) 

38 MAR Distributing Company. TO Box E 
West Highway 30. Grand Island, NE 
68601 (a Minnesota corportion) 

39. Northwest Chemical Corp., 4580 Ridge 

Road. NW Salem. OR 97303 (an Oregon 
corporation) 

40. Omaha Vaccine Co., Inc.. 3030 L Strent. 

Omaha NF. 68107 (a Nebraska 
corporation) 

41. Ostlund Chemical Co. 1330 Northwest 

40th. Fargo, ND 58162 (a North Dakota 
corporation) 

42. Peavcy Company. 730 Second Avenue 

South. Minneapolis. MN 55402 (a 
Minnesota corporation) 

43. Peovey Canada Limited. 730 Second 

Avenue South. Minneapolis. MN 55402 fa 
Canada corporation) 

44. Peavey Marts. Inc.. 730 Second Avenue 

South. 730 Second Avenue South, 

Minna*poiiv MN 55402 fa Minnesota 
corporation) 

45. Platte Chemical Co. 150 South Main, 

Fremont. NE 68025 (a Nebraska 
corporation) 

46. Public Gram Elevator of New Orleans. 

Inc.. 730 Second Avenue South. 
Minneapolis. MN 55402 (o Louisiana 
corporation) 

47. Pueblo Chemical k Supply Co., PO Box 

1279, Carden City. KS 67846 (a Colorado 
corporation ) 

48 Scentry. Inc.. 11808 East Riggs Road. 
Chandler. AZ 85224 |m Delaware 
corporation) 

49. Snake River Utemioslik loc PO Box 1196. 
Caldwell. ID 83650 fan Idaho 

corporation) 

3B Taco Plaza, Inc., 2001 Reliance Parkway. 
Suite A. Bedford, TX 76021 (aTexas 
corporation) 

51. To Ricos. Inc.. PO Box 646. Atbonito. 

Puerto Rico 00009 (■ Nebraska 
corporation) 

52. Trans Agra International Inc. 1525 

Lockwood Rood. Billings. MT 5i910l (a 
Tennessee corporation) 

53. Trunabo*. Inc., 1525 Lockwood Road. 

Billings, MT 59101 fa Tennessee 
corporation) 

64. Tri River Chemical Company. Inc. PO Box 

2641. Pusoo. WA 99302 (a Washington 
corporation) 

55. Tri Stale Chemicals. Inc. PO Box 12U6. 

I li rcimd. TX 7WHS is Ten, corporsl.uo] 
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^ Tri Sidk* Delta Clteimuk Iau 1*0 Bon 
l i*9. ClurksduL 1 . MS 38614 (a Mississippi 
corporation) 

' I rop mi ImjHirl Company. 5024 UcWu 
Rood PO Box 2819. Tampw. PI 33619 (a 
H onda corpora (tun) 

Sd. United Ajjfi Product! Financial Services, 
Inc.. PO Box 1286. Greeley, CO 80631 (a 
Colorado corporation) 

•»9. United Agri Product®, loc^ 419- 18th 
Sfrret. CreWey. CO mm (a Colorado 
corporation} 

United Agri Products Special Product*, 
Inc.. 130041 T Street. Omaha. NK 68137 
(h NVfmtska corporation) 

• VKG Commodities. Inc . 440 S. I.aSulIr St.. 

Onr Financial Place. Floor 26, Oiiofgo. 

IL UJ60S (an Illinois corporation) 
t»- Wesichem Agriculture Theminn Is, Inc., 
1S25 laickuoud Road. Billings, MT 59102 
(a Montana corporation) 
t> i Wholesale Veterinary Supply. Inc,* 4801 
Shepherd Trail, Rockford. IL 61131 (an 
Illinois corporation) 

6* Woodwurd and INrkenon. tmi. 837 

Haver lord Road. Dryii Mawr. PA IMHO (a 
Pennslyvanio corporation) 

\\midword and Dickerson. Inc- PO Box 
7W«. Wilmington. DE 18803 (a Delaware 
l corporation] 

N. YeikmsfMtt Valfev Chemicals, fnc^ 1525 
ivekwood Road. Rilling*. MT 59101 (n 
Montana corporation) 

1. Parent company and address of 
principal offices: The Kroger Co, 1014 
Vine Street. Cincinnati, OH 45201. 

2. Wholly -owned subsidiary which 
\ v »n participate in the operations, anti 
Si de of incorporation: 

fi) Gateway Freighrtine. Inc., 200 
Carver Lane* East Peoria. 11.01611. Ohio. 

1 Parent corporation and address of 
principal office: New Enterprise Stone & 
l ime Co.. Inc.. New Enterprise. PA 
16004. 

2. Wholly -owned subsidiaries which 

* iW participate in the operations and 
St.lies of Incorporation: 

li) Valley Quarries. Inc. 

(Pennsylvania). 

|ii] Martin Limestone. Inc. 
(Pennsylvania)* 

(iii) Union Equipment Inc. 
i Pennsylvania). 

(iv) Star Carriers. Inc. (Pennsylvania). 
Umc* II. Bayne. 

v Trtary, 

PR Doc H5-27911 Tiled 11-21-415:8:45 om| 
eiutNo cooc mjv-oin 


(Docket No. AB-43 (Su6-138X)| 

Illinois Central Gulf Railroad Co.— 
Abandonment Exemption—in 
Henderson County. KY; Exemption 

Applicant has filed a notice of 
exemption under 49 CFR Part 1152 

Abandonments to 

•‘h.indon 3.55 miles of line extending 
between milepost 10 0 and milepost iu.4 


in Henderson, and between milepost 
15.85 and milepost 19.0 at Wilson, in 
Henderson County. KY. 

Applicant has certified (1) that no 
local traffic has moved over the line for 
at least 2 years and that overhead traffic 
is not moved over the line, and (2) that 
no formal complaint filed by a user of 
rail service on the line (or by a State or 
local governmental entity acting on 
behalf of such user) regarding cessation 
of service over the line either is pending 
with the Commission or any US. District 
Court, or has been decided in favor of 
the complainant within the 2-year 
period. The appropriate State agency 
has been notified in wirting at least 10 
days prior to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected ty the 
abandonment shall be protected 
pursuant to Oregon Short Line R. Co.- 
Abondonment-Coshen. 360 I.C.C. 91 
(1979). 

The exemption will be effective 
December 22.1985. (unless stayed 
pending reconsideration). Petitions to 
stay must be filed by December 2.1985. 
petitions for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by December 12. * 
1985, with: Office of the Secretary', Case 
Control Branch. Interstate Commerce 
Commission. Washington, DC 20423. 

A copy of any petition Wed with the 
Commission should be sent to 
applicant's representative: John H. 
Doeringer. 233 N. Michigan Avenue, 
Chicago. IL 60601. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption in void ab initio . 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 

Decided: November 14,1985 

By the Commission. Ilcber P. Hardy, 

Dirrtor, Office of Proceedings. 

|ame* H. Bayne. 

Secretary. 

(FR DOC 85-27912 Filed 11-21-85; 845 am) 

WILING COO€ 703*41-41 


(Docket No. AB-43 (Sub-139X)J 

Illinois Central Guff Railroad Co.— 
Abandonment in Vanderburgh County. 
IN; Exemption 

Applicant has filed a notice of 
exemption under 49 CFR Pari 1152 
Subpart P —Exempt Abandonments to 
abandon its lines of railroad between 
milepost 246.22 and milepost 246.64 in 
Evansville. IN and between milepost 
3.32 of the McClain's Branch and the 


south end of the line near the Ohio River 
in Evansville. Vanderburgh County, IN 

Applicant has certified (1) that no 
local traffic has moved over the line for 
at least 2 years and that overhead traffic 
is not moved over the line or may be 
rerouted, and (2) that no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or any U.S. District Court, 
or has been decided in favor of the 
complainant within the 2-year period. 
The appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line /L Co.- 
Abondonment-Coshen. 3601.C.C. 91 
(1979J: 

The exemption will be effective 
December 22.1985 (unless stayed 
pending reconsideration). Petitions to 
stay must be filed by December 2.1985, 
and petitions for reconsideration, 
including environmental, energy, and 
public use concerns, must be filed by 
December 12,1985, with; Office of the 
Secretary. Case Control Branch. 
Interstate Commerce Commission. 
Washington. DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: John H. 
Doeringer. 233 N. Michigan Avenue. 
Chicago. IL 60601. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use* 
conditions. 

Decided: November 12,1985. 

By the Commission. Heber P Hardy. 
Director. Office of Proceeding*. 

|ame* li. Bayne. 

Secretary. 

(FR Doc. 85-27814 Filed 11-21-85; 8:45 am| 

BILLING COOC 7WS-01-4I 


DEPARTMENT OF JUSTICE 

Information Collection(s) Under 
Review 

November 19.1985 

The Office of Management and Budget 
(OMB) has been sent for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
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published. The list has all entries 
grouped into new forms, revisions, or 
extensions. Each entry contains the 
following information: 

(1) The name and telephone number of 
the Agency Clearance Officer (from 
whom a copy of the form and supporting 
documents is available: 

(2) The office of the agency issuing the 
form; 

(3) The title of the form; 

(4) The agency form number, if 
applicable; 

(5) How often the form must be filled 
out; 

(6) Who will be required or asked to 
report; 

(7) An estimate of the number of 
responses; 

(8) An estimate of the total number of 
hours needed to fill out the form: 

(9) An indication of whether section 
3504(h) of Pub. L. 96-511 applies: and. 

(10) The name and telephone number 
of the person or office responsible for 
the OMB review. 

Copies of the proposed form(s) and 
the supporting documentation may be 
obtained from the Agency Clearance 
Officer whose name and telephone 
number appear under the agency name. 
Comments and questions regarding the 
item(s) contained in this list should be 
directed to the reviewer listed at the end 
of each entry and to the Agency 
Clearance Officer. If you anticipate 
commenting on a form but find that time 
to prepare will prevent you from 
submittinglomments promptly, you 
should advise the reviewer and the 
Agency Clearance Officer of your intent 
as early as possible. 

Department of justice. Agency 
Clearance Officer. Larry E. Miesse, 
202/633-4312. 

• Revision of a Currently Approved 
Collection 

(1) Larry E. Miesse. 202/633-4312 

(2) Federal Bureau of Investigation. 
Department of (ustice 

(3) LAW ENFORCEMENT OFFICERS 
KILLED 

(4) DO-76. 76a. 76b 

(5) On occasion 

(»>) State and local governments. Used to 
collect and exchange data regarding 
law enforcement officers killed in the 
United States. Summary statistics 
published annually. 

(7) 150 respondents 

(8) 83 burden hours 

(9) Not applicable under 3504(h) 

(10) Robert Veeder—395—4814 

• New Collection(s) 

(1) Larry E. Miesse. 202/833-4312 


(2) Office of Science and Technology. 
Drug Enforcement Administration. 
Department of Justice 

(3) STATE AND LOCAL DRUG 
EVIDENCE DATA STUDY 

(4) None 

(5) One-time 

(6) State and local governments. To 
determine nature and availability of 
drugs subject to control under Pub. L. 
91-513. from State and local facilities. 
Data will be used to make decisions 
on enforcement activities and control 
scheduling. 

(7) 150 respondents 

(8) 171 burden hours 

(9) Not applicable under 3504(h) 

(10) Robert Veeder—395-4814 

(1) Larry E. Miesse. 202/633^1312 

(2) Federal Bureau of investigation. 
Department of Justice 

(3) ARSON INCIDENT RF.PORT 

(4) DO-84 

(5) On occasion 

(6) State and local governments. Used lo 
collect nationwide arson data from 
fire service agencies and other 
affiliates thereby fulfilling a 
Congressional mandate. Data will be 
published in comprehensive annual 
report to the Congress, the public, and 
to assist state and local jurisdictions 
for more effective arson awareness, 
prevention, detection and control. 

47) 102,000 respondents 

(8) 25.500 burden hours 

(9) Not applicable under 3504(h) 

(10) Robert Veeder—395-4814 

Larry E Miesse, 

Deportment Clearance Officer. US. 

Department of Justice. 

(FR Doc, 85-27931 Filed 11-21-85; 845 am) 

BiLUNC COOf *410-01-11 


DEPARTMENT OF LABOR 

Office of the Secretary 

The Steering Subcommittee of the 
Labor Advisory Committee for Trade 
Negotiations and Trade Policy; 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub.L. 
92-463 as amendedl, notice is hereby 
given of a meeting of the Steering 
Subcommittee of the Labor Advisory 
Committee for Trade Negotiations and 
Trade Policy. 

Date, time and place: December 10. 
1985,9:30 a m.. Rm. S4215 A&B Frances 
Perkins, Department of Labor Building. 
200 Constitution Avenue. NW„ 
Washington. D.C. 

Purpose: To discuss trade negotiations 
and trade policy of the United States. 


This meeting will be dosed under the 
authority of section 10(d) of the Federal 
Advisory Committee Act. The 
Committee will hear and discuss 
sensitive and confidential matters 
concerning U.S. trade negotiations ant) 
trade policy. 

For further information, contact: 
Fernand Luvallee, Executive Secretary, 
Labor Advisory Committee, Phone. (202) 
523-8565. 

Signed ut Washington, D.C. this 19 day of 
November. 

Robert W. Searby, 

Deputy Undersecretary. International 
Affairs. 

|FR Doc. 85-27947 Filed 11-21-85; 8:45 M) 

BILLING COOt M 


Employment and Training 
Administration 

Federal-State Unemployment 
Compensation Program; 
Unemployment Insurance Program 
Letters Interpreting the Federal 
Unemployment Insurance law 

The Employment and Training 
Administration interprets Federal law 
pertaining to unemployment insurance 
as part of the fulfillment of its role in 
administration of the Federal-State 
unemployment insurance system. As 
necessary, these interpretations are 
issued in Unemployment Insurance 
Program Letters (UIPLs) to State 
Fjnployment Security Agencies. The /our 
UIPLs described below are considered 
appropriate for publication in the 
Federal Register in order to keep the 
public informed. 

1, Unemployment Insurance Program 
Letter No. 32-83 and UIPL No. 32-81. 
Change 1: 

Section 302(d) of the Job Training 
Partnership Act (JTPA). Pub. L. 97-300, 
provided that the acceptance of training 
under Title III of the JTPA ". . . shall be 
deemed to be acceptance of training 
with the approval of the State within the 
meaning of any other provision of 
Federal law relating to unemployment 
benefits.'* Unemployment Insurance 
Program letters (UIPL) No. 32-63 
explains the relationship between 
section 302(d). |TPA. and section 
3304(a)(8) of the Federal Unemployment 
Tax Act which provides, as a condition 
for certain tax credits, that individuals 
in approved training may not be denied 
benefits. Change 1 to UIPL No. 32-63 
clarifies the interpretation of JTPA 
contained In UIPL No. 32-83. 
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2. Unemployment Insurance Program 
letter No. 12-85 

This directive transmits to State 
Employment Security Agencies a 
He part men t of Labor decision on three 
t \pericnce rating issues resulting from 
conformity proceedings with Minnesota 
in 1984. It also modifies the 
Department’s prior interpretation on the 
use of multiple wage bases in 
determining employer contrilmtion 
rates. Attachments to UIPL No. 12-85 
includes (1) the recommended decision 
uf the Administrative Law fudge who 
presided at a hearing on the issues and 
(2) the final decision of the Under 
Secretary of Labor, dated October 29. 
1984. 

Unemployment Insurance Program 
Utter No. 30-85 

This directive interprets section 
H04(a)(6)(A) of the Federal 

I ^employment Tax Act (FUTA) with 
a spect to the denial of benefits to 
educational employees in crossover 
situations. A crossover situation arises 
when an employee of an educational 
institution or related organization 
changes his/her employment status at 
the end of a period between terms or at 
the end of a customary holiday recess 
after having worked in another capacity 
until the beginning of the between-terms 
or holiday recess period. Public Law 98- 
-1 amended section 3304(a)(6)(A). 

I I 'TA. so as to increase crossover 
possibilities, making necessary an 
interpretation beyond that provided 
initially in UtPL No. 41-83. 

L Unemployment Insurance Program 
l etter No. 34-85 

1 hi* directive interprets section 
l( >3(a)|l) of the Social Security Act as 
precluding a voluntary waiver of 
ix*nefU» pending the outcome of an 
(niiployer-initiated appeal. An 
J'^planation that this interpretation is in 
hue with the U.S. Supreme Court's 
decision in ihe/ava case is included. 
However, claimants may be advised of 
the possibility of repaying an 
overpayment in the event that the 
appeal is successful and benefits are 
subsequently denied. 

D**led; November 4. 1985. 

NoRer I). Seniwad. 

Assistant Secretary of labor. 

D-ilcd: |line 29.1983. 

Lsptnitton Dale. |unf? 30.1984. 

directive: Unemployment Insurance 
Program Letter No. 32-83 
I ° All Employment Security Agencies 
Royal Dellinger. Administrator for 
Regional Management 


Subject: Acceptance of Training 

Opportunities under Job Training 

Partnership Act (JTPA) 

t Purpose. To inform SESAs that 
acceptance of training opportunities by 
eligible individuals pursuant to Section 
302. JTPA. will be deemed acceptance of 
such training within the meaning or 
requirements in section 3304(a)(8). 

FUTA. 

2. References. Section 302. JTPA; and 
section 3304(a)(8), FUTA. 

3. Background. Paragraph (8) was 
added to section 3304(a). FUTA. in 1970 
requiring, as n condition for State 
certification under section 3304(c). 

RITA, that benefits shall not be denied 
to an otherwise eligible individual for 
any week during attendance of training 
with the Slate agency's approval That 
means that an individual taking such 
training may not be found ineligible for 
benefits on grounds that he/she is not 
available for suitable work, is not 
making an active search for work* or has 
refused suitable work. A State must 
consider a trainee in an approved 
training course entitled to benefits if 
otherwise eligible, and it is prohibited 
from denying benefits thereafter for the 
causes specified above. 

Ordinarily a Slate has discretion to 
determine what training is appropriate 
for a claimant for benefits, to establish 
the criteria for approval of a training 
course, and to adopt safeguards to 
assure that the claimant is actually 
attending approved training. Section 
302. JTPA. however, preempts State 
agency discretion to approve training 
under specified conditions. Under 
section 302, a State “Is authorized to 
establish procedures to identify 
substantial groups of eligible individuals 
who” have been terminated or received 
a notice of termination or layoff from 
employment; "are eligible for or have 
exhausted their entitlement to 
unemployment compensation, and are 
unlikely to return to their previous 
industry or occupation”; or are long-term 
unemployed with limited opportunities 
for w ork in the same or similar 
occupations where they reside. The 
State then 'shall determine” what job 
opportunities exist for which such 
individuals can be retrained and 
“whether training opportunities for such 
employment opportunities exist or can 
be provided within the local labor 
market area.” When such training 
opportunities are so identified, 
information about such opportunities 
“shall be made availabe to the 
individuals.” Under subsection (d) — 

The acceptance of training for such 
opportunity* shall be deemed to be 
acceptance of training with the approvnl of 


the State within the meaning of any other 
provision of Federal law relating to 

unemployment benefits 

4. Interpretation. Such “other 
provision of Federal law” is interpreted 
to include section 3304(a)(8). FUTA. as 
described above. All State laws contain, 
or should contain, provisions that 
parallel requirements of section 
3304(a)(8). A State agency is prohibited, 
as a condition of a State's certification 
under section 3304(c), FUTA. from 
denying benefits to an individual who: 

a. Is one of a substantial group of 
eligible individuals who has been 
terminated or received notice of 
termination from their jobs; 

b. is one of a group which is eligible 
for unemployment benefits or has 
exhausted entitlement thereto; and 

c. either. (1) is unlikely to return to the 
previous industry or occupation, or (2) 
long-term unemployed with limited 
opportunities for work in the same or 
similar occupations in the area where 
he/she resides; and 

d. has accepted a training opportunity 
for which information was made 
available by the State to such group of 
individuals. 

5. Action Required. Administrators 
are requested to review their laws to 
ensure that there is no obstacle to 
requiring acceptance of JTPA as 
approved training and to establish 
procedures for coordinating their 
activities with those of other State 
agencies or officials administering 
programs and training under JTPA in 
fulfillment of the requirements described 
above. 

States that can not interpret their laws 
to implement this requirement should 
notify their regional office as to what 
corrective action will be undertaken to 
comply with the new requirement 

6. Inquiries. Direct questions to the 
appropriate regional office. 

Dated. December 27.1984 
Expiration Dale: September 30.1980. 

Directive: Unemployment Insurance 
Program Letter No. 32-83. Change 1 
To: All State Employment Security 
Agencies 

From: Bert Lewis. Administrator for 
Regional Management 
Subject: Clarification of Interpretation of 
Section 302(d) of the Job Training 
Partnership Act (JTPA) 

1. Purpose . To respond to questions 
concerning the interpretation of section 
302(d), (second sentence). JTPA. in 
relation to the requirements of section 
3304(a)(8). Federal Unemployment Tax 
Act (RITA), as stated in UIPL 32-83. 








48276 


Federal Register / Vol. 50. No. 226 / Friday. November 22. 1985 / Notices 


2. References. Section 302(d). JTPA; 
section 3304(a)(8). FUTA; and UIPL 32- 
83. 

3. Background. UIPL 32-83 provided 
an interpretation of the requirement of 
the second sentence of Section 302(d), 
JTPA, relating to the payment of 
unemployment benefits to those 
accepting training under Title 111 of the 
fTPA. Questions have arisen as to 
whether the interpretation can be 
construed to mean that individuals who 
are or who become ineligible for 
unemployment benefits (for example, 
have exhausted all benefit rights) should 
be eligible again because of enrollment 
in JTPA training. 

4. Response , The second sentence of 
section 302(d). JTPA, provides: 

The acceptance of training for such 
opportunities shall be deemed to be 
acceptance of training with the approval of 
the State within the meaning of any other 
provision of Federal law relating to 
unemployment benefits. 

Section 3304(a)(8). FUTA. requires 
State unemployment compensation law 
to provide that: 

Compensation shall not be denied to an 
individual for any week because he is in 
training with the approval of the State agency 
(or because of the application, to any such 
week of training, of Stale law provisions 
relating to availability for work, active search 
for work, or refusal to accept work). 

Section 3304(a)(8). RITA, constitutes 
an '‘other provision of Federal law 
relating to unemployment benefits" 
within the meaning of section 302(d). 
J‘1PA. Therefore, if an individual is 
accepted for training under Title 111 of 
Ihe JTPA. that person is deemed to have 
been accepted for training with the 
approval of the State within the meaning 
of section 3304(a)(8). RITA. 

However, neither JTPA nor section 
3304(a)(8). FUTA. require that 
individuals who are ineligible for 
unemployment benefits must be paid 
benefits upon enrollment in approved 
training. For example, section 302. PTA, 
permits individuals who have exhausted 
benefits to participate in training 
programs. These individuals remain 
ineligible for regular unemployment 
compensation because of State law 
regarding exhaustion of benefits, despite 
acceptance of JTPA training. Of course, 
individuals must satisfy other basic 
State law requirements for eligibility, 
such as establishing sufficient qualifying 
wages or showing good cause for 
voluntarily leaving employment. These 
requirements are not waived by any 
provision of FUTA or JTPA. 

In conclusion, although the State 
agency is precluded from denying 
benefits to an individual for the reasons 


listed in section 3304(aJ|8). FUTA. a 
State agency must apply other 
provisions of State law regarding 
eligibility and disqualification. 

5. Action Required. Administrators 
are requested to review their laws to 
assure that none were enacted or are 
being interpreted to permit the payment 
of benefits to individuals enrolled in 
JPTA training who do not meet the 
eligibility requirements of the State U1 
law. 

6. Inquiries . Direct questions to the 
appropriate regional office. 

Date: March 25.1985. 

Expiration date: March 31.1987. 

Directive: Unemployment Insurance 
Program Letter No. 12-85 
To: All State Employment Security 
Agencies 

From: Bert Lewis, Administrator for 
Regional Management 
Subject: Under Secretary's Decision in 
the 1984 Minnesota Conformity 
Proceedings 

1. Purpose To announce the Under 
Secretary's Decision in the 1984 
Minnesota Conformity Proceedings and 
its implications. 

Z References . Section 3303(a)(1), 

FUTA; UIPL 15-84; Under Secretary’s 
Decision in Case No. 84-CCP-l, dated 
October 29.1984. 

3. Background. A recent decision by 
the Under Secretary of Labor ruled on 
three issues involving the interpretation 
of section 3303(a)(1), FUTA. 

The first issue involved a section of 
Minnesota law which provides that 
employers with an experience ratio of 
less than one-tenth of one percent shall 
pay contributions on only the first $8,000 
in wages paid to an individual during 
each calendar year. Other employers in 
Minnesota must pay contributions on a 
higher wage base. The Department of 
Labor contended that this Minnesota 
law provision is inconsistent with 
section 3303(a)(1). FUTA, because it 
creates two classes of employers and 
the lower taxable wage base for one 
class of employers is not a factor 
"bearing a direct relation to 
unemployment risk." The administrative 
law judge concluded that the lower 
wage base is directly related to 
unemployment risk because it is directly 
related to the employer's experience 
ratio. Consequently, the administrative 
law judge's recommended decision 
found this provision of Minnesota law to 
be in conformity with section 3303(a)(1). 
FUTA. The administrative law judge’s 
recommended decision was adopted in 
the Under Secretary’s Final Decision, 
made on October 29.1984. 

The second and third issues involved 
a section of Minnesota law which 


provides for certain limitations on 
contribution rale increases or decreases 
Minnesota has a benefit ratio 
experience rating system. These rate 
increase or decrease limitations were 
also ruled on in Ihe recent Under 
Secretary's decision. The administrative 
law judge concluded that the limitation 
on contribution rate increases or 
decreases for all employers is not in 
conformity with section 3303(a)(1). 

FUTA. He reasoned that this provision 
of Minnesota law can result in two 
employers with identical experience 
ratios in the same year paying 
contributions at different rates, thus 
allowing one employer to pay a reduced 
rate based on a factor not related to 
unemployment risk. He also concluded 
that the additional limitations permitted 
for a "small business employer" are not 
in conformity with section 3303(a)(1), 
FUTA. His reasoning was the same with 
regard to this limitation as it was with 
the general rate limitation. In addition, 
he reasoned that the size of a business 
is not a factor bearing a relationship lo 
unemployment risk. The exception for 
small employers merely adds another 
improper factor lo determining 
contribution rates. The administrative 
law judge’s recommended decision on 
these two issues was also adopted in the 
Under Secretary's Final Decision. 

lire ruling on the rale limitation Issues 
confirms previous interpretations 
concerning rate limitations in benefit 
ratio experience rating systems. 
Minnesota has decided not to appeal Ihe 
Secretary's Final Decision. On 
December 21.1984. the Minnesota 
Attorney General issued an opinion 
stating that the Minnesota section found 
out of conformity no longer has the force 
and effect of law. On January 18.1985 
Under Secretary of Labor Ford B. Ford, 
issued a Decision that he would sign the 
1984 certification for the State of 
Minnesota. 

4. Revised Interpretation. The Under 
Secretary's Decision requires a 
modification of the position stated in 
paragraphs 1 and 2 on page 2 and 
paragraph 5 on page 3 of UIPL No. 15-84, 
dated February 17,1984. These parts 
indicated that employer contribution 
rates under an experience rating plan 
must be applied to a single taxable wage 
base during the same period, such as a 
tax year. 

As a result of the Under Secretary’s 
Decision, this interpretation is no longer 
absolute. It is not inconsistent to have 
more lhan one taxable wage base if the 
different wage bases are directly related 
to unemployment risk as determined hy 
an employer's experience ratio. 
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5. Action Hcquitvd. Administrators 
are requested to provide the above 
information to appropriate staff. 

6. Attachments 

I Recommended Decision of 

Administrative Law Judge* dated 
August 24, 1984 

II. Kina! Decision of Under Secretary of 
Labor, dated October 29. 1984 

Final Decision 

In the matter of State of Minnesota. 
Department of Economic Security: Case No 
M-CCP-1 

Pursuant to a Notice of flearing 
published on March 6.1984. 49 FR 8309. 
proceedings were instituted with respect 
lo the conformity of the State of 
Minnesota with those requirements of 
the Federal Unemployment Tax Act 
(FlfTA) codified at section 3303(a)(1) of 
Ihe Internal Revenue Code of 1954. as 
amended. 26 U.S.C. 3303(a)(1). This 
notice established the date for a hearing 
on the issues raised in the notice. By 
subsequent agreement of the parties, 
however, the hearing was cancelled, an 
Agreed Settlement of Facts was filed, 
and the case was submitted on briefs. 

On August 24.1984. Administrative Law 
ludge John VV. Earman issued a 
Recommended Decision on the issues 
raised in the notice. The matter is now 
before me for decision under section 
3303(b)(1) of FUTA. 26 U.S.C. 3303(b)(1). 

Specifically before me is whether 
subdivisions 2 and 8 o/ section 268.06 of 
the Minnesota unemployment 
compensation law. Minn. State section 
268.06. subd. 2 and 8, meet the 
requirements of section 3303(a)(1) of 
f UTA. Under section 3303(a)(1) of 
f' TA, any reduced rate of contributions 
permitted by State laws must be based 
<»n experience with respect to 
unemployment or other factors having a 
three! relation to unemployment risk 
during not less than three consecutive 
years immediately preceding the 
computation date. This section has been 
consistently interpreted as required both 
Puri the experience of all employers in a 
Mate be measured by the same factor or 
•actors bearing a direct relation to 
unemployment risk, and that any 
d duced rate of contribution be based on 
alt. rather than a portion, of an 
individual employer's experience 

preceding the computation 

Subdivision 2 of section 268.06 of the 
• urmesola law permits employers, who 
1,ve experience ratio of less than 
0n u-tenth of 1 percent, to pay 
contributions only on the first $8,000 in • 
u ugrs. Since such employers pay 
contributions on lesser wages than other 
fnployers. a question arises as to 


whether this provision has the effect of 
measuring the experience of the 
employers with an experience ratio of 
less than one-tenth of one percent by a 
different factor than applicable to 
employers with greater experience 
ratios, and hence by a factor not having 
a direct relation to unemployment risk. 

Subdivision 8 of section 268.06 of the 
Minnesota law provides that, if an 
employer’s experience ratio (which is 
computed on the basis of the employer's 
experience for the 4 year period 
preceding the computation date) has 
increased or decreased within the 
current calendar year by more than Z l fi 
percentage points, the increase or 
decrease shall be limited to 2Vfe 
percentage points. That subdivision also 
provides that smatl business employers 
are eligible for a further reduction in 
these percentage limitations to \Vt 
percentage points. With respect to 
subdivision 8. the issue is whether the 
2*/2 percentage point limitation and the 
further reduction for small business 
employers result in a reduced rate of 
contribution which is based only on a 
portion of an individual employer's 
unemployment experience immediately 
preceding the computation date. 

The administrative law judge 
recommended that I find that 
subdivision 2 of section 268.06 of the 
Minnesota unemployment compensation 
law conforms with the requirements of 
section 3303(a)(1) of FUTA. Specifically, 
the administrative low judge concluded 
that the applicable wage base is directly 
related to the employer's unemployment 
risk because it is directly related to the 
employer's experience ratio which is a 
factor bearing a direct relation to 
unemployment risk. With respect to 
subdivision 8 of section 268.06 of the 
Minnesota law. the administrative law 
judge recommended that 1 find the State 
of Minnesota in nonconformity with 
section 3303(a)(1) of FUTA. This 
recommendation was based on Ihe 
administrative law judge's conclusion 
that both the ZVi percentage limitation 
on changes in the employer's 
employment ratio and the IV# 
percentage limitation for small business 
employers result in reduced rates of 
contribution apart from any factor 
bearing on unemployment risk. 

Upon review of the entire record in 
this case. I agree with the analysis and 
the conclusions of the administrative 
law judge. 1. thus adopt his decision in 
its entirety. I. consequently, find that 
subdivision 2 of section 268.06 of the 
Minnesota unemployment compensation 
law is in conformity with section 
3303(a)(1) of FUTA. I. however, find that 
subdivision 8 of section 268.06 of the 
Minnesota law no longer contains the 


provisions specified in section 3303(a)(1) 
of FUTA and that the State of 
Minnesota has. at least since March 31, 
1982, failed to substantially comply with 
such section. Accordingly, subdivision 8 
of section 268.06 of the Minnesota 
unemployment law will not be included 
in the listing of those laws which will be 
certified by me to the Secretary of 
Treasury on October 31.1984 under 
section 3303(b)(1) of FUTA. 

Ford B. Ford. 

Under Secretory of Labor. 

Dated; October 29.1984 in Washington. 

DC 

Certificate of Service 

Case Name; State of Minnesota 
Department of Economic Security 
Case No.: 84-CCP-l 
Document: Final Decision 
This is to certify that on October 29. 
1984 a copy of the above-captioned 
document was mailed to the following 
persons. 

Delores Dingus. 

Certified Mail 

William H. DuRoss III, Associate 
Solicitor for Employment and Training 
Legal Services. U.S. Department of 
Labor. Room N-2101. 200 Constitution 
Ave., NW'., Washington. DC 20210 
Hubert H. Humphrey III. Attorney 
Ceneral. State of Minnesota. 1100 
Bremer Tow’er, 7th PI. & Minnesota 
Street. St. Paul. Minnesota 55101 
W'illiam H. Walker. Esq., Office of the 
Solicitor. U.S. Department of Labor, 
Room N-2101, 200 Constitution Ave.. 
NW., Washington. DC 20210 
Peter C. Andrews. Assistant Attorney 
General. 1100 Bremer Tower. 7th Place 
and Minnesota Street. St. Paul, 
Minnesota 55101 
Winston W. Borden. President, 

Minnesota Association of Commerce 
and Industry, 480 Cedar Street. 300 
Hanover Building. St. Paul, Minnesota 
55101 

In the matter of State of Minnesota 
Department of Economic Security: Case 
No. 84-CCP-l. 

Recommended Decision 

Statement of the Case 

This case arises under the Federal 
Unemployment Tax Act (FUTA). 26 
U.S.C. 3301-3311. The statute imposes 
on employers an excise tax based upon 
the wages paid to employees. Credits 
are given for contributions to State 
unemployment funds which are certified 
for each 12 month period ending on 
October 31 of such year. 

State participation in the Federal- 
State unemployment compensation 
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program is voluntary, but States 
choosing to participate must enact 
unemployment compensation laws 
consistent with federal requirements. 

The Secretary of Labor must annually 
certify to the Secretary of the Treasury 
the law of each State where he finds 
reduced Slate unemployment tax rates 
were allowable. 

On June 23,1982 the Acting Regional 
Administrator, Employment and 
Training Administration. U.S. 

Department of Labor advised the 
Commissioner. Minnesota Department 
of Economic Security (MDBS) that H.F. 
No. 1, a bill signed into law by the 
Covemor on March 31,1982, raised 
numerous questions of conformity with 
Federal law. After an exchange of 
correspondence. MDES in a letter on 
January 14.1983 indicated That, while 
they continued to disagree on the 
question of conformity, they would seek 
remedial legislation. When no such 
legislation had materialized ofter almost 
a year had passed, the Secretary of 
Labor advised the MDES and the 
Governor of Minnesota of the 
commencement of conformity 
proceedings. The MDES requested a 
hearing and, on March 8,1984. the 
Notice of Hearing was published in the 
Federal Register, setting April 17,1984 
as the hearing date. By agreement of the 
parties the hearing was canceled and 
submission of the case on briefs was 
ordered The Minnesota Association of 
Commerce and industry was allowed to 
file an amicus curiae brief by Order 
dated May 22.1984. 

The parties and the Association have 
submitted briefs and reply briefs. 

Issues Presented 

I. Whether, with respect to 
certification of State laws on October 
31.1984. under section 3303(b)(1) of the 
Internal Revenue Code of 1954. 26 U.S.C. 
3303(b)(1), subdivision 2 of section 
266.06 of the unemployment 
compensation law of the State of 
Minnesota (the Minnesota Employment 
Services Law. Chapter 268. Minnesota 
Statutes 1980) has been amended so 
that, with respect to the 12-month period 
ending on such October 31. the 
Minnesota law no longer contains the 
provisions specified in section 3303(a)(1) 
of the Internal Revenue Code of 1984. 28 
U.S (1 3303(a)( t) or the State has. with 
respect to such 12-month period, failed 
to comply substantially with any such 
provision. 

It. Whether, with respect to 
certification of Stale laws on OcMwr 
31. 1984. under section 3303(b)(1) of the 
Intermit Revenue Code of !954.26 ILS.C. 
33303(b)(1). subdivision 8 of section 
268.06 of the unemployment 


compensation law of the State of 
Minnesota, supra . has been amended so 
that, with respect to the 12-month period 
ending on such October 31. the 
Minnesota law no longer contains the 
provisions specified in section 3303(a)(1) 
of the Internal Revenue Code of 1954. 26 
U.S.C. 3303(a)(1), or the State has. with 
respect to such 12-month period, failed 
to comply sustantially with any such 
provision. 

Agreed Facts 

The parties agreed to the following 

facts: 

1. During the 1982 first special session 
of the Minnesota General Assembly, the 
Minnesota legislature passed H.F. No. 1. 

2. This bill was signed into law by the 
Governor of Minnesota on March 31, 
1982. 

3. H.F. No. 1 amended, inter alia. 
subdivisions 2 and 8 of section 268.06 of 
the unemployment compensation law of 
the State of Minnesota. Minn. Stat. 
section 266.06. subd. 2. 8. relating to 
experience rating of employers. 

4. The State of Minnesota Department 
of Economic Security submitted a 
certified copy of ILF. No. 1 to Steven M. 
Singer, Acting Regional Administrator in 
Chicago for die Employment and 
Training Administration (*’ETA"), U.S. 
Department of Labor. 

5. In a June 23.1962 letter to Mr. Rolf 
Middleton. Commissioner. MDES, Mr. 
Singer apprised MDES it was ETA's 
position that H.F. No. 1 raised numerous 
questions of conformity with federal law 
requirements and attached a 
memorandum discussing these 
conformity issues. This memorandum 
specifically raised the conformity 
questions relating to subdivisions 2 and 
8 of section 268.06 which are at issue in 
this case. 

8. In a |uly 9. 1982 response to Mr. 
Singer. Mr. Middleton affirmatively 
rejected ErA‘s comments on section 
2683)2, subdivisions 2 and 8. In this 
letter. Mr. Middleton articulated the 
State's reasons for believing these 
subdivisions did not raise conformity 
issues. 

7. Mr. Singer responded in a 
September 30.1982 letter to Mr. 
Middleton. This letter expressed ETA's 
disagreement with MDES's position on 
the conformity issues raised by section 
268316. subdivisions 2 and 8. Mr. Singer 
attached a memorandum further 
elaborating on the conformity problems 
raised by those subdivisions. 

8. In a January 14,1983 letter to Mr. 
Singer. Ms. Barbara Beerhalter. the new 
Commissioner of MDES. stated that 
MDES continued to disagree with ETA 
on the question of conformity issues but 
stated that the State agency would seek 


remedial legislation that would remove 
the provisions at issue. Nearly a year 
later, no such legislation had 
materialized. 

9. On December 29.1983, Raymond J. 
Donovan. Secretary of Labor, wrote to 
Ms. Beerhalter to notify MDES of the 
commencement of conformity 
proceedings against the Stole of 
Minnesota under section 3303(b)(3) of 
the Federal Unemployment Tax Act 
("FUTA"). This notice identified the 
specific issues in question and offered 
the State agency an opportunity for a 
hearing on the questions raised. 

10. On January 12.1984. Ms. 

Beerhalter, by letter, requested that a 
hearing be scheduled. 

11. In a February 29.1984 letter to Ms. 
Beerhalter. Secretary Donovan sent 
MDES a copy of the Notice of Hearing 
and Rules of Procedure governing these 
conformity proceedings. 

12. On March 6.1984. the Notice of 
Hearing was published in the Federal 
Register, 49 FR 8309-8311. The Notice of 
Hearing set April 17,1984 as the hearing 
date. 

13. Subsequently, upon agreement of 
the parties, the hearing was canceled 
and the case was submitted on briefs. 

Findings and Conclusions 

Section 3303(a)(1) of Tile 28, United 
States Code, provides in pertinent part: 

(a) Stale Standards.— A taxpayer shall be 
allowed an additional credit under section 
3302(b) with respect to any reduced rate of 
contributions permitted by a State law. only 
if the Secretary of Labor finds that under 
such law— 

(1) no reduced rate of contributions * ' '» 
permitted to a person • ♦ • having 
individuals in his * * * employ except on the 
basis of his * * * experience with respect to 
unemployment or olher factors bearing a 
direct relation to unemployment risk during 
not less than J consecutive years 
immediately preceding the computation dale. 
• • • 

000*0 

26 U.S.C. 3303(a)(1) affords the 
taxpayers a credit against the Federal 
tax for any reduced rate of contribution* 
permitted by State law. However, the 
reduced rate must be based on factors 
bearing a direct relationship to 
unemployment risk. 

The State of Minnesota allows for a 
reduced rate of contribution based on 
the employer's "experience ratio." 1 
which the Department of Labor 
concede* is a factor "bearing a direct 
relation to unemployment risk". 

Minn. Stat section 268.06. subd. 2 
(Supp. 1983) provides: 


•Mirm SMI. MAM. «uh BpOllWZ) 
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Each employer Khali pa> oontrihutfons 
to two unci seven*tenths percent for 
each calendar year prior lo 1985 and 5% 
percent for 1985 and each subsequent 
calendar year of wages paid and wages 
overdue and delayed beyond the usual lime 
of payment from him w ith respect to 
rmj^loympnt occurring during each calendar 
year, except as may be otherwise prescribed 
in sutHlivif ton 3a and 4. Each employer who 
has on experience ratio of less than one tenth 
o f one percent shall pay contributions on 
on!) the first S&OOO in wages paid and wages 
overdue and delayed beyond the usual time 
of payment to each employee with respect to 
employment occurring during not h calendar 
year (Emphasis added.) 

The Department contends that the last 
sentence of this stibdivision violates 
section 3303(a)(1) of Futa, for Ihc 
billowing reasons. Two classes of 
employers are created, those with 
experience ratios of less than 0.1% and 
those with experience ratios of 0.1% or 
more. The classification determines 
which taxable wage base is applicable 
lo a particular employer. Since Ihe lower 
taxable wage base is not a factor 
bearing a direct relation to 
unemployment risk", the subdivision is 
inconsistent with section 3303(a)(1) of 
FUTA, according to the Department. 

The Department is in error. Ihe 
Minnesota system classifies employer’s 
by their experience ratio, which is a 
factor bearing a direct relation to 
unemployment risk. The employers 
particular classification next determines 
which wage base is applicable. The 
applicable wage base is directly related 
to Ihe employer's experience ratio and 
thus is directly related to the employer's 
unemployment risk. 

The use of a two level taxable wage 
base is not a factor in determining low 
risk or high risk employers, rather, it is a 
means of rewarding employer's who 
have already been determined to be low 
risk employers. 

1 he reward system bears a direct 
relationship to unemployment risk, 
fhosc employers with an experience 
ratio of less than 0.1% use Ihe $8,000 
' v *»ge base: those with an experience of 
0 1 or more use a flexible wage base. 
Ihe major thrust of the Department's 
argument is the dramatic results that 
necur for two similarly situated 
• niployers. one falling just below the 
01% line and the other, just above the 
One, The results are further enhanced 
Ixjcause of Minnesota's practice of 
rounding off ihe experience ralio 
calculation to the nearest one-lenth of 
°ne percent. The Department's argument 
** irrelevant. Section 3303(a). in 
substance, allows an employer lo be 
rewarded by a reduced rale of 
contribution if the reduction is tied to 
unemployment risk. However, the 


amount and the exact nature of Ihe 
reward is not stated in section 
3303(a)(1). A state is permitted to name 
its own reward. In the instant case. 
Minnesota has chosen to confer a 
substantial benefit for those employer's 
falling below the 0.1% line. It is. in fact, a 
significant motivation to employers to 
reduce their experience ratios. 

In any instance of line drawing, those 
cases falling near the line can produce 
dramatic results, as the Department’s 
example in its brief demonstrates. 
However, “horrible example" cases are 
an inevitable consequence of legislative 
line drawing under any circumstance. If 
more exacting parameters of a lax 
benefit are needed, they must be set by 
Federal legislation. Therefore, 
subdivision 2 of section 268.06 of the 
Minnesota Unemployment 
Compensation Law is found to comply 
with section 3303(a)(1) of FUTA. 

Subdivision 8 of section 266.06 of the 
Minnesota law provides, in pari, as 
follows: 

For each calendar year the commissioner 
shall determine the contribution rate of each 
employer by adding the minimum rate to Ihe 
experience ratio, except that if the ratio for 
the current calendar year increases or 
decreases the experience ratio for the 
preceding calendar year by more than one 
and one-hatf percentage points for 1982: and 
2V* percentage points for 1983 and each year 
thereafter, the increase or decrease for the 
current year shall be limited to one and one- 
half percentage points for 1962: and 2*4 
percentage points for 1963 and each year 
thereafter, provided that a small business 
employer shall be eligible, upon application, 
for a reduction in the limitation to 1 ft 
percentage points for 1983 and each year 
thereafter. "Small business employer" for the 
purpose of this subdivision means an 
employer with on annual covered payroll of 
$250,000 or less, or fewer than 20 employees 
in three of the four quarters ending June 30, of 
the previous calendar year. 

• • • • • 

No employer first assigned an experience 
ratio in accordance with subdivision 6. shall 
have his contribution rate increased or 
decreased by more than one and one-half 
percentage points for 1982; and 2*6 
percentage points for 1983 and each year 
thereafter over the contribution rate assigned 
for the preceding calendar year in 
accordance with subdivision 3a. provided 
that a small business employer shall be 
eligible, upon application, for a reduction in 
the limitation to m percentage points for 
1963 and each year thereafter. 

Subdivision 8 places fixed percentage 
limitations on annua) employer 
contribution rate increases and 
decreases. The State “notes'* that a rate 
increase limitation has been in effect 
since 1975. It has failed to indicate the 
legal significance of that fact. There has 
been no showing that the State relied on 


a representation or changed its position 
to its detriment because the Department 
failed to act earlier. There is no reason 
the Department should now be estopped 
from questioning the state procedure. 

Slates are permitted lo establish 
maximum and minimum contribution 
rates. Minnesota argues that those 
limitations are the same as limitations 
on annual increases and decreases and 
ihe latter should therefore be permitted. 
Its analogy is incorrect. A State may set 
a maximum rate of contribution and the 
maximum rate is. in effect, a standard 
rate of contribution. 

Once a standard rate is set, section 
3303(a)(1) of FUTA requires that any 
procedure for reducing that rate below 
the standard, be based on 
unemployment risk factors. Thus section 
3303(a)(1) does not speak to setting a 
maximum of standard rate or 
contribution, the section only has 
application after a maximum rate has 
been set. 

Likewise, section 3302(a)(1) does not 
apply to establishing a minimum rate of 
contribution. Section 3303 applies only if 
a reduction in contribution rates exists. 
A minimum rate of contribution 
prohibits a reduction rate from existing 
below the cutoff line. 

Section 3303 has clear application to 
limiting increases and decreases in 
contribution rates. Two employers with 
identical experience ratios In 1984 
should pay the same rate of 
contribution. However, under the State 
law. the contribution rate of one of the 
employers may be artificially limited 
because that employer's experience 
ratio had substantially increased from 
1983. While both employers have been 
rated equal as lo unemployment risk in 
the current year, under the State 
provision, one employer would pay a 
reduced rate of contribution, apart from 
any factor bearing on unemployment 
risk, in contravention of section 3303. 

Minnesota asserts that the limitation 
on an increase in rate for one employer 
is offset by a corresponding limitation 
on rate decrease for another employer. 
Thus “Ihe overall effect is to accurately 
reflect the experience of all Minnesota 
employers because Ihe limitations offset 
and cancel each other." Section 3303 
does not address employer’s as a whole, 
it applies to the individual taxpayer. 

Each taxpayer or employer must be 
viewed independently in analyzing 
compliance with the Section Thus, the 
State argument fails. 

Subdivision 8 also creates a special 
fixed percentage rate limitation for 
“small business employers'*. As the 
above discussion illustrates fixed 
increase and decrease limitations arc. in 
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general, improper. The exception for 
small business employers merely adds 
another improper factor to determining 
contribution rates. There has been no 
showing that the size of an employers 
business is a factor bearing a 
relationship to unemployment risk. 
Minnesota's argument that any 
economic benefit to small businesses 
aids their chances of survival and thus 
has a direct bearing on unemployment, 
is tenuous and flies in the face of the 
clear mandate of section 3303. 
Accordingly the small business 
employers limitation is also found to 
violate section 3303 of FUTA. 

Recommended Order 

1. Subdivision 2 of section 268.06 of 
the Minnesota unemployment 
compensation law is found to conform 
with section 3303 (a)(1) of the Federal 
Unemployment Tax Act. 

2. Subdivision 8 of section 268.06 of 
the Minnesota unemployment 
compensation law does not conform 
with the requirements of section 
3303(a)(1) or the Federal Unemployment 
Tax Act and consequently the State of 
Minnesota should not be included in the 
October 31.1984 listing of the States 
with respect to which certifications are 
made under section 3303(b)(1) of the 
Internal Revenue Code of 1954. 

Dated: August 24.1984 in Washington. D.C. 
John W. Earman 
Administrative Low fudge. 

Service Sheet 

Case Name: State of Minnesota 
Department of Economic Security 
Case No.: 84-CCP-1 
Title of Document: Recommended 
decision 
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above document was mailed to the 
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Koran A. Tanavogc 
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Solicitor for Employment and Training 
Legal Services. U.S. Department of 
Labor, Room N-2101.200 Constitution 
Avenue. NW., Washington. DC 20210 
William H. Walker, Esq.. Office of the 
Solicitor, U.S. Department of Labor. 
Room N>2101. 200 Constitution 
Avenue. NW„ Washington. DC 20210 
Peter C. Andrews, Assistant Attorney 
General 1100 Bremer Tower. 7th Place 
and Minnesota Street, Si. Paul 
Minnesota 55101 
Winston W. Borden. President. 
Minnesota Association of Commerce 
and Industry. 480 Cedar Street. 300 
Hanover Building. St. Paul Minnesota 
55101 


I lubert H. Humphrey Ilf Attorney 
General, State of Minnesota. 1100 
Bremer Tower, 7th Place and 
Minnesota Street. Sf Paul, Minnesota 
55101 

Out* July 12.1985. 

Expiration Dale: Mure!) 31. 1987. 

Directive: Unemployment Insurance 
Program Letter No. 30-85 
To: All State Employment Security 
Agencies 

From: Barbara Ann Fanner Acting 
Administrator for Regional 
Management 

Subject: Denial of Benefits to 
Educational Fmployecs in Crossover 
Situations 

1. Purpose . To inform Slate 
Employment Security Agencies (SESAs) 
of the requirements of section 
3304(a)(6)(A) of the Federal 
Unemployment Tax Act (FUTA) 
regarding the denial of benefits in 
crossover situations (change in 
employment status) to educational 
employees during customary vacation 
periods or holiday recesses ("within 
terms") and during periods between 
terms. 

2. References. Public Law (P.L) 98-21, 
UIPL No. 41-83. UIPL No. 18-78. and 
Supplement 3 .1976 Draft Legislation 
dated May 6,1977. 

3. Background The crossover 
situation was first explained on page 7 
of Supplement 3 ,1976 Draft Legislation. 

It arises when an educational employee 
working in one capacity receives 
assurance of continued employment in 
the second of two academic periods m 
the other capacity encompassed by 
section 3304(a)(6)(A) of the Federal 
Unemployment Tax Act (FUTA). For 
example, if a teacher (a person serving 
in a "professional” capacity) receives 
assurance that at the end of the 
Christmas holidays recess his/her 
employment will be continued in 
January, but as a teacher's aide (i.e.. in a 
“nonprofessional" capacity) rather than 
as a teacher, a crossover will occur if 
the teacher goes on to the new job. 

Additional crossover questions arose 
with the passage of P.L 98-21 which 
required States to implement clauses 
(iii) and (iv) of section 3304(a)(6)(A). 
FUTA, and introduced a new optional 
clause (vf Clause (iii) requires denial of 
benefits based on services performed by 
both professional and nonprofessional 
employees of educational institutions 
during within terms periods. 

Clause (iv) requires denial of benefits 
both between and within terms based 
on services performed in an educational 
institution while in the employ of an 
educational service agency. Finally, 
clause (v) permits States to apply the 


same denial provisions to services 
provided to or on behalf of an 
educational institution (e«g., by local 
police crossing guards). 

Clause (iii) of section 3304(u)(6)( A), 
FUTA, continues lo be interpreted as 
requiring denial of benefits during 
within terms periods in crossover 
situations, although denial in crossover 
situations arising between terms is still 
precluded in accordance with the 
established interpretation of clauses (i) 
and (ii). However, two new questions 
which relate lo clauses (iv) and (v) are. 
(1) Does within terms crossover denial 
apply to those providing services to or 
on behalf of an educational institution 
(the optional clause (v))? (2) Does either 
the between or within terms denial 
apply when the crossover is not from 
one capacity to another but from one 
type of employer (e.g-. an educational 
institution) to another type of employer 
(eg.. a city agency as a provider of 
services to or on behalf of an 
educational institution)? 

4. Interpretation . 

a. Clause (v) within terms crossover 
situations. If clause (v) of section 
3304(a)(6)(A). FUTA, is implemented, 
employees providing services to which 
section 3309(a)(1) applies (i.e.. services 
to governmental entities and nonprofit 
organizations) who are providing 
services to or on behalf of on 
educational institution must be denied 
benefits during within terms periods 
when crossing over from one capacity to 
the other. This interpretation is based 
upon: (1) The language of danse flit) 
which provides for denial with respect 
to any services described in either of the 
first two clauses; (2) the language of 
clause (v) which provides denial under 
the same circumstances as described In 
clauses (f) through (iv); and (3) the 
interpretation of dause (v) given in UIPl* 
No. 41-83 which steles on page 4 that 

. if adopted, the provision must be 
accepted in toto and must be applied 
equally to all classes of services. . ♦ • 

b. Employer crossover situations . 
Denial of benefits to educational 
employees, either between terms or 
within terms, is not permitted under 
section 3304(a)(6)(A), FUTA. when the 
claimant is crossing over from one type 
of employer to another. Clauses (i). IW» 
and (iii) clearly require reasonable 
assurance of continued employment 
with the suroe type of employer (i.e- an 
educational institution) os a condition 
for denial during a period between or 
within terms. Clause (iv) requires denial 
M . . . as specified in clauses (i), (»»)• 

(iii) while clause (v) permits 

denial . . under the same 
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<: m ums lances at described in clauses (i) 

through |iv) 

• • • As )JRfj ’’jjhw 

circumstances'* ore interpreted as 
precluding denial unless there to 
reasonable assurance of continued 
employment with the same type of 
employer an interpretation that to 
consistent with existing and previous 
itrrpretattonsof clauses |i), Jit), and 
(iii). section 3304 (a)(6)(A). FUTA 
5 Action Required. SESAs should 
reexamine their State's unemployment 
insurance law to determine whether its 
between and within terms denial 
provisions, implementing the exception 
clauses wider section 3304(a )(6)( A). 
FUTA. ere consistent with die above 
interpretations and seek corrective 
legislation wherever necessary. 

6. Inquiries. Qtx?stions should be 
directed to the appropriate regional 
office. 

D*tu: September 12,1985. 
i ^pifiiiion Date: March 3). 19H7. 

Directive: Unemployment Insurance 
Program Letter No. 34-65 
To: All State (Employment Security 

Agencies 

l-roin: Barbara Ann Farmer. Acting 
Administrator for Regional 
M-iwagement 

Subject: Voluntary Waiver of Benefit 
Kights by a Claimant Pending the 
Outcome of an Employer Initiated 

Appeal 

L Purpose. To reaffirm the 
interpretation that benefits may not be 
delayed once a determination of 
entitlement has been made even if the 
claimant voluntarily agrees to a waiver 
of benefit* pending the outcome of an 
employer initiated appeal. 

2. Refcremxs. Section 303(a)fl). SSA; 

Ul PL 1128. ’“The fava Decision,” dated 
Im* 14. 1971. 

3. Background. The U.S. Supreme 
Court's Java Decision (California 
Human Resources Deportment v. fova t 

interpreted the “when due” 
m 9«in?ment in section 303(a)(1) of the 
Security Act as ” .. the time 
"tan payments are first 
•’dininsslrativcly allowed as a result of a 
hearing of which both parties have 
notice and are permitted to present their 
respective positrons: ...•’Asa result of 
u»is decision. State law and procedure 
chiM provide fur 

Paying benefits promptly, after a 
determination has been made in the 
claimant's favor, regardless of the 
peiufatqp of the appeal period or of 
*"y appeal that has been taken from 
Ihe determination; and 
1 ! Providing reasonable notice to both 
|r,>: ‘-latmant and employer of the tune 


and place of the predetermination 

fact-finding hearing. 

A question has arisen in one State as 
to whether a State may. consistent with 
the "when due'* requirements of section 
303(a)(1), SSA, as interpreted by the 
Java Decision, provide for a voluntary 
waiver by the claimant of his/her rights 
to benefits pending the outcome of an 
appeal. 

Because this question has broad 
applicability, this U1PL is being issued in 
response to the question. 

4. Interpretation. Any deferral of 
receipt of benefits pending an appeal of 
the detenu matron which awarded 
benefits to inconsistent with section 
303(a)(1), SSA. even where the deferral 
Is completely voluntary on the 
claimant's part. Section 303(a)(1) of the 
SSA, requires States to provide “such 
methods of administration ... as are 
found by the Secretary of Labor to be 
reasonably calculated to ensure full 
payment of unemployment 
compensation when due." (Emphasis 
added.) Similarly, sections 303(a)(5), 

SSA, and 3304(u)t4), FUTA. which 
mandate the withdrawal of Slate 
unemployment hind monies solely “m 
the payment of unemployment 
compensation,” similarly require full 
payment of such compensation when 
due. 

A voluntary waiver of benefits by a 
claimant pending the outcome of an 
appeal does not change the "when due” 
requirement Should the claimant's 
eligibility be affirmed upon appeal, the 
voluntary waiver of benefits would 
become an improper waives of benefits 
"due” during the period of appeal. 

Fur ther it could be very difficult If not 
impossible, to determine whether a 
claimant given a form to waive benefits 
voluntarily signed it of his/her own free 
will. 

One approach to implement this 
policy which would safeguard the 
claimant’s right to payment "when due'* 
would be to advise the claimant in a 
written statement included with his If! 
benefit check that his determination of 
eligibility has been appealed and that 
any amounts received by him while the 
appeal to pending might be subject to 
recovery by the State agency if that 
determination is reversed. In this way. 
the claimant can decide for himself 
whether to spend or save the monies 
received in benefits, without undue 
pressure from the agency. 

5. Reaffirmation. In summary, under 
Federal requirements: 

(a) unemployment benefits must be 
paid "when due” in line with the 
requirements of section 303fa)(T), SSA. 
and the Supreme Court favn decision; 
and 


fb) a voluntary system whereby 
claimants can defer receipt of benefits 
due pending the outcome of an employer 
initiated appeal to an improper waiver 
of benefit rights which violates the 
"when due” requirement and sections 
303(e)(5). SSA and 3304{a)f4). FUTA 
a Action Required. SESAs are 
requested to review their procedures 
and make airy changes needed to 
conform with this policy interpretation. 

7. Inquiries. Direct inquiries to 
appropriate regional office staff. 

|FH Doc. 85-279*1 Filed 11-21-68; 6*5 omj 
etuimx COOC aio-xvv 


Mine Safety and Hearth Administration 

(Docket Ho. M-45~ 12?-€| 

Emery Mining Corp^ Petition for 
Modification of Application of 
Mandatory Safety Standard 

Emery Mining Corporation, P.O. Box 
3MX Huntington, Utah 84526, has filed a 
petition to modify the application of 30 
CFR 75.328 (aircourses and belt huuiuge 
entries) to its Cottonwood Mine (LD. No. 
42-01944) and its Deer Creek Mine (LD. 
No. 42-00121). both located in Emery 
County, Utah. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

t. The petition concerns the 
requirement that the belt haulage entries 
not be used to ventilate active working 
places. 

2. Petitioner states that application of 
the standard would result m a 
diminution of safety because the 
stability of roof and ribs under deep 
cover and multiple seam mining have a 
direct relation to the number of entries 
opened: the fewer entries opened, the 
more stable the roof and ribs and the 
less likely are pillar and crib crushes, 
squeezes, floor beaver, overrides and rib 
rolls. Use of two entries would also 
result in ventilation, fire control, and 
escupew.iy benefits. 

3. As an alternate method, petitioner 
proposes to develop a two-entry system 
of mining for a longwail panel 
development in which the belt haulage 
entry would act as a return air course, 
and for longwail panel retreat mining in 
which the belt haulage entry would act 
as intake air course for longwail face 
ventilation. 

4. In support of this request, petitioner 

proposes to install an early warning fire 
detection system. A low-level carbon 
monoxide detection system would be 
installed in all belt entries used as 
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intake or return air courses and at each 
belt drive and tailpiece located in intake 
air courses except in specified 
situations. The monitoring devices 
would he capable of giving warning of a 
fire for four hours; a visual alert signal 
would be activated when the carbon 
monoxide level is 10 parts per million 
(ppm) above ambiont air and an sudible 
signal at 15 ppm above ambient air. All 
persons would be withdrawn to a safe 
area at 10 ppm and evacuated at 15 ppm. 
The fire alarm signal would be activated 
at an attended surface location where 
there is two-way communication. The 
carbon monoxide system would be 
capable of identifying any activated 
sensor and monitoring electrical 
continuity. 

5. If the carbon monoxide monitoring 
system is deenergized, qualified persons 
would patrol and monitor the belt 
conveyor using hand-held carbon 
monoxide detecting devices. 

6. Stoppings in all longwall 
development and retreat entries would 
be constructed of solid block with 
mortared joints. 

7. For all longwall panels, a safe 
passageway under supported roof 
through tailgate entries or bleeders to a 
mine exit would be provided for 
emergencies. The passageway would be 
examined weekly by a qualified person. 
One hour self-contained self rescuers 
would be carried by each person on a 
longwall panel or stored near the 
stagcloadcr and stored on or near the 
face of the tailgate side of all longwall . 
panels. 

a Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the OfTice 
of Standards. Regulations and 
Variances. Mine Safety and Health 
Administration. Room 627. 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before. 
December 23,1985. Copies of the 
petition are available for inspection at 
that address. 

Dated: November 13. 1985. 

Patricia W. Silvey. 

Dirt'Ctor, Office of Standards. Regulations 
and Variances. 

|FR Doc. 83-27944 Filed 11-21-85; 8:45 am) 

BILLING COOC 4510-43-41 


Occupational Safety and Health 
Administration 

lV-85-2) 

Amax Lead Company of Missouri 

agency: Occupational Safety and 
Health Administration. Labor 
Department. 

action: Notice of Change of Hearing 
Date on Application for Permanent 
Variance. 

summary: This notice announces a 
change of the hearing date of the 
application of AMAX Lead Company of 
Missouri for a permanent variance from 
Table 11 of the standard prescribed in 29 
CFR 1910.1025(f)(2). The variance 
application concerns the limitation on 
use of half-mask, air-purifying 
respirators to areas where the lead 
concentration in air is less than 10 times 
the permissible exposure limit (PEL). 

The notice announcing the application 
for a permanent variance was published 
in the Federal Register on April 18.1985 
(50 FR 15004). The notice of hearing on 
that application, which announced the 
date and place for the hearing, 
summarized the record to date, set forth 
the issues for the hearing, and the 
procedures for participation, was 
published in the Federal Register on 
October 8.1985 (50 FR 41039). This 
notice announces a deferral of that 
hearing date from December 4, 1985 to 
February 25.1988. by order of the 
hearing examiner, the Honorable Daniel 
J. Roketcnetz. 

dates: The hearing will begin at 9:30 
a.m. on February 25.1986. at the Federal 
Building. Courtroom No. 3, Room 516. 
U.S. Court of Appeals. U.S. Courthouse 
and Custom House. 1114 Market Street, 
St. Louis. Missouri 63101. 

FOR FURTHER INFORMATION CONTACT: 
James J. Concannon. Director. Office of 
Variance Determination, U.S. 
Department of Labor, Room N-3656. 
Third Street and Constitution Avenue. 
NW., Washington. DC 20210. Telephone: 
(202) 523-7193. 

Authority: This document whs prepared 
under ihe direction of patick R. Tyson. Acting 
Assistant Secretary of Labor for 
Occupational Safely and Health. U.S 
Department of Labor. Third Street and 
Constitution Avenue. NW., Washington. D.C 
20210 (Sec. 6. 84 Stat. 1593 (29 U.S.C 655): 29 
CFR Part 1911: and Secretary of Labor's 
Order No. 9-83 (48 FR 35736}}. 

Signed at Washington. DC, this 18th day of 
November. 1985 
Patrick R. Tyson. 

Acting Assistant Secretary. 

|FR Due. 85-27945 Filed 11-21-85; 8:45 um| 
billing COOC 4510-K-M 


NATIONAL SCIENCE FOUNDATION 

NSF Advisory Committee on Merit 
Review; Open Meeting 

In accordance with the Federal 
Advisory' Committee Act. Pub. L. 92-463. 
the National Science Foundation 
announces the following meeting: 

Name: NSF Advisory Committee on Merit 
Review. 

Date and Time: December 9.1983—9 «.m 
to 5p.m. 

Place: Room 1242-A. National Science 
Foundation. 1800 C Street. NW.. Washington 
DC 20550 

Type of Meeting: Open. 

Contact Person: Dr. Carlos Kruytbosch, 
Acting Head. Science Indicators Unit. 
National Science Foundation Washington, 
DC 20550. (202} 634-4682. Anyone planning to 
attend this meeting should notify Dr. 
Kruytbosch 

Summary Minutes: Dr Carlos Krytboseh, 
National Science Foundation 1800 G Street. 
NW.. Room 1*411. Washington. DC 20550 
Purpose of Committee: To evaluate merit 
review as practiced by NSF and other 
agencies and provide its advice and 
recommendations concerning alternative 
systems of merit review and selection of 
projects. 

Summarized Agenda: Committee will hear 
testimony from Federal reseurch supporting 
agencies about their project review and 
selection systems currently in operation 
M. Rebecca Winkler, 

Committee Management Officer . 

November 19.1985. 

(FR Doc 85-27915 Filed 11-21-85: 8 45am| 

BILLING COOC 7SSS-01-N 


Permit Applications Received Under 
the Antarctic Conservation Act of 1978 

agency: National Science Foundation. 

action; Notice of Permit Applications 
Received Under Antarctic Conservation 
Act of 1978. Pub, L 95-541. 

summary: The National Science 
Foundation (NSF) is required to publish 
notice of permit applications received to 
conduct activities regulated under the 
Antarctic Conservation Act of 1978. NSI 
has published regulations under the 
Antarctic Conservation Act of 1978 at 
Title 45 Part 670 of the Code of Federal 
Regulations. This is the required notice 
of permit applications received. 
dates: Interested parties are invited to 
submit written data, comments, or views 
with respect to this permit application 
by December 24.1985. Permit 
applications may be inspected by 
interested parties at the Permit Office, 
address below. 

address: Comments should be 
addressed to Permit Office. Room 627. 
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Division of Polar Programs, National 
Science Foundation, Washington DC 

2055 a 

FOR FURTHER INFORMATION CONTACT. 

(ibarfes E. Myers at the above address 
or (202) 357-7934. 

SUPPLEMENTARY INFORMATION; The 

National Science Foundation, as 
directed by the Antarctic Conservation 
Act of 1978 (Pub. L 95-541). has 
developed regulations that implement 
the "Agreed Measures for the 
Conservation of Antarctic Fauna and 
Flora* 1 * for olt United States citizens. The 
Agreed Measures, developecf in 1931 by 
the Antarctic Treaty Consultative 
Parties, recommended establishment of 
a penntf system for various activities in 
Antarctica and designation of certain 
animate and certain geographic areas as 
requiring special protection. The 
regulations establish such a permit 
system to designate Specially Protected 
Areas and Sites of Special Scientific 
Interest. Additional information was 
published in the Federal Register on July 
15b 1985. 

The application receive*] is as follows: 
Applicant 

David F. Purmelee, 349 Bell Museum. 
University o£ Minnesota. Minneapolis. 
Minnesota 55456. 

Activity for Which Permit Requested 

Taking; Import into U.S.A.; Enter 
Specially Protected Area, 

The applicant is conducting a 
[ 'Mutation study of Antarctic birds. The 
applicant proposes to capture, band, 
mranure and weigh birds of the 
following species. Some specimens will 
be bled for blood samples and released 
unharmed. 



Location* 

Antarctic Peninsula area; Litchfield 
bland—Specialty Protected Area 

Dates 

December 1935 -December 1938 . 


Authority to published this notice has hoen 
delegated by the Dirpctor of the Mo I ton. J 
Science Fotmdoltott. 

A N. Fowler, 

Acting Director, Division of Polar Programs. 
(FR Doc.83-27900 Piled 11-21-85; 8:45 am) 

bh.uk; coot 


Advisory Committee for International 
Programs; Meeting 

In accordance with the Federal 
Advisory Committee Act, Pub. L 92-433, 
the National Science Foundation 
anivounces the following meeting: 

Name: Advisory Committer for 
International Program*. 

Dates: December 9, 1985.9.00 a.m. to 5.00 
p m : December 10. 1985. 9:00 a m to IjM) pjn. 

Place: Metionaf Science Foundation. TOOOC 
Street NAV.. Washington. DC: Room 1!42. 

Type of Meeting: Open 

Contort Person: Dr. Bodo Borto'Jto, 

Di sector. Division of infcru.iitaD.rl Programs, 
National Science Foil mbit tun. Washington, 

D C. 20560b Telephone (202) 357-9552. 

Summary of Minutes. May be obtained 
from Contort Person. 

Purpose of Meeting: To provide advice, 
recommendations, and oversight related to 
support for international cooperation fn 
science and engineering. 

Agenda: December 9: Welcome. Summary 
of past discussion* an scientific and technical 
interactions among counties, and additional 
presentations and discussions on this subject 
with science counselors, industrial 
representatives, end government officiate. 

December 19: Update and briefing on 
recent NSF international activities and 
discussion of report and future agendas. 

M. Rebecca Winkler, 

Committee Management Officer. 

November 19.1985. 

[FR Doc. 85-27914 Filed 11-21-85; 0:45 am| 

mums cooe ?***-**-• 


Permits Issued Under the Antarctic 
Conservation Act of 1978 

AGENCY: National Science Foundation. 
action: Notice of permits issued under 
the Antarctic Conservation Act of 197a 
Pub. L 95-MI. 

summary: The National Science 
Foundation (NSF) is required to publish 
notice of permits issued under the 
Antarctic Conservation Act of 1978. This 
Is the required notice of permits issued 
FOR further information contact: 
Charles E. Myers. Permit Office. 

Division of Polar Programs. National 


Science Foundation. Washington, DC 
20550. Telephone (202) 357-7934. 

supplementary information: On 

October 8,1985, the National Science 
Foundation published a notice in the 
Federal Register of permit applications 
received. On November 15.1985 permits 
were issued to: 

Donald B. Siniff 
George L Hunt 
Jennifer Dewey 
Charles E. Myers. 

Permit Office . Division of Polar Program*. 

|FR Doc. 85-24573 Filed 11-21-85; 8*45 nraf 

BU.LIMO coot ' 65 V 2 V-U 


NUCLEAR REGULATORY 
COMMISSION 

Applications for Licenses To Export 
Nuclear Facilities or Materials 

Pursuant to Id CFR 110.70(b) -Public 
notice of receipt of an application** 
please fake notice that the Nuclear 
Regulatory Commission has received the 
following applications for export 
licenses. Copies of the applications are 
on file in the Nuclear Regulatory 
Commission's Public Document Room 
located at 1717 H Street NW.. 
Washington. DC. 

A request for a hearing or petition for 
leave to intervene may be filed before 
December 23.1985. Any request for 
hearing or petition for leave to intervene 
shall be served by the requestor or 
petitioner upon the applicant, the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, the Secretary. U.S. Nuclear 
Regulatory Commission, and the 
Executive Secretary, U.S. Deportment of 
State. Washington. DC 20520. 

In Its review of applications for 
licenses to export production or 
utilization facilities, special nuclear 
materials or source material, noticed 
herein, the Commission does not 
evaluate the health, safety or 
environmental effects in the recipient 
nation of the facility or material to be 
exported. The table below lists all new 
major applications. 

Dated this 18th day of November 1985, u4 
Bethesda, Maryland. 

Far the Nuclear Regulatory Commission. 

Morvio R. Paterson, 

Ac hog Msistont Director. Exports Import and 
International Safeguards. Office of 
International Programs . 
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|FR Due. BS-279Z9 Filed 11-21-85 8:15 i«m| 

BILLING COOC 7590-01-U 


Advisory Committee on Reactor 
Safeguards; Subcommittee on Quality 
and Quality Assurance in Design and 
Construction; Meeting 

The ACRS Subcommittee on Quality 
and Quality Assurance in Design and 
Construction will hold a meeting on 
December 13.1985. Room 1046.1717 H 
Street. NW. Washington. DC. 

The entire-meeting will be open }o 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Friday, December 13:1985 — 8:30 a m. ' l 
until the conclusion of business 

The Subcommittee will discuss with 
the NRC Staff such programs as CAT. 
tnVP. IDI and readiness review to 
ensure quality in nuclear plant design 
and construction. Further, a discussion 
will be held with the Staff on their 
program to deal with allegations 
concerning quality at the OI. stage (c.g.. 
Comanche Peak). Emphasis should be 
on comparing the resources required by 
the various programs and the 
effectiveness of the programs in assuring 
quality of plant design, construction and 
readiness for operation. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman: written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions muy be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 


considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this subject. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member. Mr. 
Richard Major (telephone 202/634-1414) 
between 8:15 a.m. and 5:00 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 

Dated: November 18,1985. 

Morton W. Libarkin. 

Assistant Executive Director for Protect 
Review. 

(FR Doc. 85-27928 Filed 11-21-85: 8:45 am) 

SILLING COOC 75*0-01-M 


(Docket No. 50-245) 

Northeast Nuclear Energy Co. et ah; 
Environmental Assessment and 
Finding of No Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the schedular requirement of 10 
CFR 50.71(e)(3)(ii) to the Northeast 
Nuclear Energy Company (NNECo) (the 
licensee) for the Millstone Nuclear 
Power Station, Unit No. 1. located at the 
licensee's site in New London County. 
Connecticut. 

Environmental Assessment 

Identification of Proposed Action 

The proposed action w f ould grant an 
exemption from the requirements of 10 
CFR 50.71(e)(3)(ii) to submit an updated 
Final Safety Analysis Report (FSAR) for 
the Millstone Unit 1 within 24 months of 


receipt of a letter notifying the licensee 
that the systematic evaluation program 
has been completed. By letter dated 
March 16.1983. the staff informed 
NNECo that the systematic evaluation 
program had been completed for 
Millstone Unit 1 and that, pursuant to 10 
CFR 50.71(e)(3), the licensee was 
required to file an updated FSAR. By 
letter dated February 4,1985. the 
licensee requested an exemption to 
defer submittal of the updated FSAR for 
Millstone Unit 1. By letter dated April 
11.1985. the staff issued an exemption to 
10 CFR 50.71(e)(3) for Millstone Unit 1 
permitting a 8 month extension from the 
date of issuance of the exemption for 
submittal of the updated FSAR. Any 
additional exemptions to 10 CFR .50.71 
would be granted by the Director of 
Licensing. ONRR. only upon review and 
approval of a program plan for the 
submittal of an updated FSAR. By letter 
dated September 13.1985. the licensee 
requested an additional exemption to 
defer submittal of the updated FSAR for 
Millstone Unit 1. However, by letter 
dated October 2.1985 the staff notified 
NNECo that its request for an additional 
exemption was being denied because 
the licensee's request was not 
responsive to the terms identified in the 
exemption issued on April 11,1985. By 
letter dated October 11,1985. NNECo 
resubmitted a request for an exemption 
from the schedular requirements of 10 
CFR 50.71(e)(3)(H) that contained the 
schedular information required. The 
deferral of the submittal of the updated 
FSAR is the proposed action being 
considered by the staff. 

The Need for the Proposed Action 

For most plants covered by 10 CFR 
50.71(e)(3)(H). ample time was available 
for updating the FSAR within the 24- 
month interval allowed in the 
regulations. However, Millstone Unit l 
requested participation In an expanded 
assessment of outstanding regulatory 
requirements with the idea of 
establishing an integrated schedule for 
the completion of these issues in a 
resource efficient manner. 
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The licensee has other ongoing 
activities which would directly affect 
the quality and substance of an updated 
FSAR. For example, the staff is now 
implementing a limited Integrated Safety 
Assessment Program (ISAP) for 
Milstone Unit 1. The purpose of ISAP is 
to prioritize outstanding NRC 
requirements and licensee initiatives 
resulting in an integrated living schedule 
and will serve as a basis upon which 
future regulatory requirements can be 
judged. The licensee believes that these 
additional efforts will facilitate a better 
understanding of the plant design bases 
when the updated FSAR is submitted. 

The licensee in its October 11.1965. 
exemption request identified the 
milestones for the completion of the 
ISAR update as required in the April 11. 
1965 exemption. In this exemption 
request the licensee requested relief 
from the required completion date until 
March 31.1987. 

Environmental Impacts of the Proposed 
Action 

The proposed exemption affects only 
the required date for updating the FSAR 
and does not affect the risk of facility 
accidents. Thus, post-accident 
radiological releases will not differ from 
those determined previously, and the 
proposed exemption does not otherwise 
affect facility radiological impacts, the 
proposed exemption does not affect 
plant non-radiological effluents and has 
no other environmental impact. 

Therefore, the Commission concludes 
there are no measurable radiological or 
nonradiological environmental impacts 
associated with the proposed 
exemption. 

Alternatives to the Proposed Action 

Since the Commission has concluded 
there is no measurable environmental 
impact associated with the proposed 
exemption, any alternatives with equal 
or greater environmental impacts need 
not be evaluated. The principal 
alternative to the exemption would be to 
require an earlier date for submittal of 
the updated FSAR. Such an action 
*ou!d not enhance the protection of the 
environment and would result in 
unnecessary diversion of utility 
‘ Sneering resources from other work 
°f higher safety significance. 

Alternative Use of Resources 

I his action does not involve the use of 
^sources not considered previously in 

Una! Environmental Statement for 
Millstone Unit 1 . 


Agencies and Persons Consulted 

The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 
Based upon the environmental 
assessment, the NRC staff concludes 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
proposed action, see the licensee’s letter 
dated October 11.1985.. This letter is 
available for public inspection at the 
Commission’s Public Document Room. 
1717 H Street, NW., Washington. DC 
and at the Waterford Public Library. 49 
Rope Ferry Road, Waterford. 

Connecticut 06365. 

Dated at Bethesda. Maryland, thin 12th day 
of November 1985. 

For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield. 

Assistant Director for Safety Assessment, 
Division of Licensing, Office of Nuclear 
Reactor Regulation, 

(FR Doc 85-27930 Filed 11-21-85: 845 um| 
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I Docket No. STN 50-5281 

Arizona Public Service Co. f et al; Palo 
Verde Nuclear Generating Station, Unit 
1; Environmental Assessment and 
Finding of No Significant Impact 

The U.S. Nuclear Regulatory 
Commfsison (the Commission) Is 
considering issuance of an Exemption 
from a portion of the requirements of 
General Design Criterion (GDC) 4 (10 
CFR Part 50, Appendix A) to the Arizona 
Public Service Company, Salt River 
Project Agricultural Improvement and 
Power District. El Paso Electric 
Company, Southern California Edison 
Company. Public Service Company of 
New Mexico, Los Angeles Department 
of Water and Power '. and Southern 
California Public Power Autority (the 
licensees) for the Palo Verde Nuclear 
Generating Station. Unit 1. located at 
the lisensees' site in Maricopa County. 
Arizona. 


'Th* Lai Aftgftl?* Department of VVtler and 
Pmv»?r will not actually become a co-owner until 
*»Verde Unit 1 achieve* commercial 
operation. 


Environmental Assessment: 

Identification of Proposed Action: The 
Exemption would permit the licensees 
not to consider the dynamic effects and. 
hence, not require pipe whip restraints 
and jet impingement shields associated 
with postulated pipe breaks in the Palo 
Verde Unit 1 primary coolant system, on 
the basis of advanced caiculational 
methods for assuring that piping stresses 
would not result in rapid piping failure: 
i.e., pipe breaks. 

Need for Proposed A ct/on: The 
proposed Exemption Is required because 
GDC 4 requires that structures, systems 
and components important to safety 
shall be appropriately protected against 
dynamic effects including the effects of 
discharging fluids that may result from 
equipment failures, up to and including a 
double-ended rupture of the largest pipe 
in the reactor coolant system (Definition 
of LOCA). In recent submittals, the 
licensees have provided information to 
show by advanced fracture mechanics 
techniques that the detection of small 
flaws by either inservice inspection or 
leakage monitoring systems is assured 
long before flaws in the piping materials 
can grow to critical or unstable sizes 
which could lead to large break areas, 
such as the double-ended guillotine 
break or its equivalent. The NRC staff 
has reviewed and accepted the 
licensees* conclusion. Therefore, the 
NRC staff agrees that the double-ended 
guillotine break in the primary pressure 
coolant loop piping, and its associated 
dynamic effects, need not be required as 
a design basis accident for pipe whip 
restraints and jet impingement shields, 
i.e., the restraints and shields are not 
needed. Accordingly, the NRC staff 
agrees that an exemption form GDC 4 is 
appropriate. 

Environmental Impact of the Proposed 
Action : The proposed Exemption would 
not affect the environmental impact of 
the facility. No credit is given for the 
barriers to be eliminated in calculating 
accident doses to the environment 
While the jet impingement barriers 
would minimize the damage from jet 
forces from a broken pipe, the 
calculated limitation on stresses 
required to support this proposed 
Exemption assures that the probability 
of pipe breaks which could give rise to 
such forces are extremely small; thus, 
the pipe whip restraints and jet 
impingement shields would have no 
significant effect on the overall plant 
accident risk. 

The proposed Exemption does not 
otherwise affect radiological plant 
effluents. Likewise, the relief requested 
does not affect non-radiological plant 
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effluent*, and has no other 
environmental impact. The elimination 
of the pipe whip restraints and jet 
impingement shields would tend to 
lessen the ocupational doses to workers 
inside containment. Therefore, the 
Commis8on concludes that there are no 
significant radiological or non 
radiological impacts associated with 
this proposed Exemption. 

The proposed Exemption involves 
design features located entirely within 
the restricted area as defined in 10 CFR 
Part 20. It does not affect plant non¬ 
radioactive effluents and has no other 
environmental impact. Therefore, the 
Commission concludes that there are no 
non-radiological impacts associated 
with this proposed Exemption. 

Since we have concluded that there 
are no measurable negative 
environmental impacts associated with 
this porposed Exemption, any 
alternatives would not provide any 
significant additional protection of the 
environment. The alternative to granting 
the Exemption would be to require 
literal compliance with GDC 4. 

Alternative Use of Resources: This 
action does not involve the use of 
resources not previously considered in 
the Final Environmental Statement 
(Operating License Stage) for Palo 
Verde. Unit 1. 

Agencies and Persons Contacted: The 
NRC staff reviewed the licensees' 
request and applicable documents 
referenced therein that support this 
proposed Exemption for Palo Verde, 

Unit l. The NRC did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for this action. Based upon 
the environmental assessment, we 
conclude that this action will not have a 
significant effecl on the quality of the 
human environment. 

For details with respect to this action, 
see the requests dated June 7,1964. and 
November 13 and 15,1965. and other 
information provided by Combustion 
Engineering, Inc., in letters dated June 
14,1983 and December 23.1903, which 
are referenced by the licensees. These 
documents, utilized in the NRC staffs 
technical evaluation of the exemption 
request, are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW.. 
Washington. DC. and at the Phoenix 
Public Library. Business. Science and 
Technology Department. 12 East 
McDowell Road, Phoenix. Arizona 
85004. The staffs technical evaluation of 


the exemption request will be published 
with the exemption (if the exemption is 
granted) and will also be available for 
inspection at both locations listed 
above. 

Dated at Bethesda, Maryland, this 20th day 
of November. 1985 

For the Nuclear Regulatory Commission. 
Thomas M. Novak, 

Assistant Director for licensing. Division of 

Licensing. 

|FR Doc. 85-28022 Filed 11-21-85. B:45 ami 
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SECURITIES AND EXCHANGE 
COMMISSION 

I Release No. 35-2390* 70-66671 

National Fuel Gas Co.; Proposed 
Extension of Period To Issue and Sell 
Common Stock Pursuant to a Dividend 
Reinvestment and Stock Purchase 
Plan 

November 18,1965. 

National Fuel Gas Company ("NFG"). 
30 Rockefeller Plaza. New York, New 
York 10112, a registered holding 
company, has filed with this 
Commission a post-effective amendment 
to the declaration in this proceeding 
pursuant to sections 69(a) and 7 of the 
Public Utility Holding Company Act of 
1935 ("Act") and Rule 50(a)(5) 
promulgated thereunder. 

By order in this proceeding dated 
December 4.1981 (HCAR No. 22297). 

NFG was authorized to issue and sell, 
from time to time through December 31. 
1985. up to 500.000 shares of its 
authorized but unissued common stock, 
par value $10 per share ("Additional 
Common Stock"), pursuant to a 
Dividend Reinvestment and Stock 
Purchase Plan ("Plan"). Up to October 
31.1985. NFG issued and sold 343.017 
shares pursuant to the Plan. It is stated 
that NFG’s Board of Directors desires to 
avoid terminating the Plan at December 
31,1965, in case section 305(e) of the 
Internal Revenue Code (which provides 
certain tax advantages with respect to 
qualified reinvested public-utility 
dividends and which is currently 
scheduled to expire on December 31. 
1985) is extended. Accordingly. NFG 
seeks an extension of its current 
authorization to issue and sell 
Additional Common Stock through 
December 31.1966. 

The Additional Common Stock will be 
offered to all holders of record of shares 
of common stock or preferred stock of 
NFG pursuant to the voluntary Plan 
whereby such shareholders may elect to 
invest their regular cash dividends and/ 


or optional cash payments in the 
Additional Common Stock. The 
purchase price of the Additional 
Common Stock will be the average of 
the daily high and low sale prices of the 
common stock of NFG. as reflected in 
consolidated trading reports for New 
York Stock Exchange issues, for the 
period of the last 5 days on which the 
common stock of NFG was traded 
immediately preceding the dividend 
payment date, but not less than the par 
value of $10 per share. NFG will use the 
proceeds from the sale of the Additional 
Common Stock for the repayment of 
short-term debt, for the acquisition of 
additional securities of. or capital 
contributions to, subsidiaries, or for 
other proper corporate purposes. 

The amended declaration and any 
further amendments thereto are 
available for public inspection through 
the Commission's Office of Public 
Reference, Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by 
December 12.1985, to the Secretary, 
Securities and Exchange Commission, 
Washington. DC 20549, and serve a copy 
on the declarant at the address specified 
above. Proof of service (by affidavit or. 
in case of an attorney at law. by 
certificate) should be filed with the 
request. Any request for a hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in this matter. 
After said date, the declaration, as now 
amended or as it may be further 
amended, may be permitted to become 
effective. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Shirley E. Hollis, 

Assistant Secretary. 

(FR Doc. 85-27888 Filed 11-21-85; 8:45 am] 
BILLING COOC S010-01-M 


[Release No. 34-22620; Ftte No. SR-Amtx- 
85-361 

Self-Regulatory Organization* 
Proposed Rule Change by American 
Stock Exchange. Inc.; Relating to Short 
Sale Rule 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934. 15 
U.S.C. 78s(b)(l), notice is hereby given 
that on October 8,1965. the American 
Stock Exchange. Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items 1. II, and 111 below, which items 
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have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I- Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The American Stock Exchange. Inc. is 
proposing to amend Exchange Rule 7, 
the Exchange's short sale rule, to 
exclude listed bonds from the rule's 
coverage in conformity with SEC Rule 
lGa-1. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the pluces specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B). and (C) below, of the 
most significant aspects of such 
statements. 

A. Self Regulatory Organization's 
Statement of the Purpose of and the 
Statutory Basis for, the Proposed Rule 
Change 

(1) Purpose . Exchange Rule 7 (the 
Rule") generally prohibits any 
Exchange member or member 
organization from effecting a short sale 
of a security admitted to dealings on the 
Exchange, for any account, except on a 
plus" or “zero-plus" tick in relation to 
the last sale price of the same security 
on the Exchange. The Rule Is in most 
respects parallel to SEC Rule 10a-l. 
However, Rule 7 and SEC Rule 10a-l are 
not identical, primarily as a result of 
amendments to the SEC rule over the 
years, and Rule 7 is today more 
restrictive than Rule 10a-1 with respect 
to its application to corporate bonds. 

Rule 7 applies to any short sale of a 
security'', which, ns defined in the 
Exchange Constitution, includes 
corporate bonds which are traded on the 
exchange. SEC Rule 10a-l. as amended 
in 1975, however, applies only to 
transactions in securities reportable to 
*ho Consolidated Tape. Transactions in 
corporate bonds are reported to the 
Tapt but are not reported on a 
consolidated basis with other markets. 
Moreover, the bulk of transactions in 
Amexdisted corporate bonds are done 
over-the-counter. Since consolidated 
reporting is generally regarded as a 


predicate for the types of manipulation 
short selling regulation was meant to 
prevent, the extension of Rule 7 to 
corporate bonds appears to be more of 
an historical anomaly than a regulatory 
necessity. 

The Exchange believes that the 
discrepancy between Rule 7 and Rule 
1Qa-l has placed the Exchange at a 
competitive disadvantage in relation to 
the over-the-counter market. Because of 
the restrictions of Rule 7, the Exchanges 
bond specialist is often prohibited from 
selling to the public at a price at which 
the same transaction could be effected 
in the over-the-counter market where 
short selling restrictions do not apply. 
Furthermore, execution of a public sell 
order may be prohibited on the 
Exchange at a price which would be 
permissible for a sale over-the-counter. 

The Exchange is therefore proposing 
to amend Rule 7 to exclude listed bonds 
from its coverage by conforming the 
Rule to SEC Rule 10a-l. Such a change 
would remove unnecessary regulation 
and eliminate a competitive inequity 
between the over-the-counter market 
and the Exchange market in bonds. 

(2) Basis . The proposed rule change is 
consistent with section 6(b) of the Act in 
general and furthers the objectives of 
section 6(b)(5) in particular in that by 
removing unnecessary regulation and 
eliminating a competitive inequity 
between the exchange and the over-the- 
counter markets, it will remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system. In 
addition, in furtherance of the objectives 
of section 1lA(a)(1)(C)(ii), the proposed 
rule change is designed to assure fair 
competition among brokers and dealers, 
among exchange markets, and between 
exchange markets and markets other 
than exchange markets. 

B. Self-Regulatory Organization s 
Statement an Burden on Competition 

The proposed rule change will create 
no burden on competition, and in fact by 
eliminating a competitive inequity 
between the exchange market and the 
over-the-counter market in bonds, it will 
enhance competition between these 
markets. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members , Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Amex has requested accelerated 
approval of the proposed rule change 
because it believes that its current 
extension of short selling restrictions to 
corporate bonds, which is not required 
under Rule 10a-l under the Act. has 
competitively disadvantaged Amex 
bond specialists relative to over-the- 
counter traders with respect to Amex- 
listed bonds. The Amex believes that, 
under its rule proposal, competition 
between the markets will be enhanced. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and. in particular, the 
requirements of section 6 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof, in 
that the proposed rule change is 
consistent with Rule 10a-l under the 
Act and may encourage greater 
competition between Amex specialists 
and over-the-counter market makers in 
the same bonds. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foreging. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 5th Street. NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
450 5th Street, NW.. Washington. DC. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Amex. 

All submissions should refer to the file 
number in the caption above and should 
be submitted by December 13,1985. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 
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Dated November VX 1985. 

John Wheeler. 

Set ft* t ary. 

|FR Doc. 85-27889 Filed 11-21-85. 8 45 nm| 
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I Release No. 24-22621; File No. SR-NASO- 
85-301 

Self-Regulatory Organizations; 

National Association of Securities 
Dealers, Inc.; Order Approving 
Proposed Rule Change 

The National Association of Securities 
Dealers, Inc. {“NASD”) submitted on 
September 30.1055. copies of a proposed 
rule change and nn amendment thereto 
on November 8.1985 pursuant to Section 
19(b)(lj of the Securities Exchange Act 
of 1934 and Rule 19b-4 thereunder, to 
amend its Rules of Fair Practice and 
Cmh* of Procedure. The new section of 
the Rules of Fair Practice, section 39 of 
Article III. will require a broker-dealer 
firm that wishes to change its exempt 
status under the Commission's customer 
protection rule (17 CFR 240.15c3-3) to 
request and receive approval from the 
NASD before making the changr. The 
amendment to the Code of Procedure 
establishes the procedures a firm must 
follow to acquire NASD approval, as 
well as procedures to follow if the 
member's request is denied. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Securities Exchange Acl Release No. 
22501. October 3.1985) and by 
publication in the Federal Register (50 
FR 11273, October 9.1985) No 
comments were received with reaped to 
the proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and. in 
particular, the requirements of section 
15. and the rules and regulations 
thereunder. 

11 is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
above-mentioned proposal rule change 
be. and hereby is. approved 

For the Commission. by the Division of 
Market Regulation pursuant to delegated 
authority. 17 CFU 2ML30-3(a)(t2k 

Doted November 13.1985 
John Wheeler, 

Secretary*. 

|FR Doc. 115-27800 Filed 11-21-65; 8.45 am) 
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I Release No. 35-23908; 70-71781 

NEES Energy, tnc.; Proposal To Enter 
Into Credit Agreement; Exception 
From Competitive Bidding 

November 18.1985. 

NEES Energy. Inc. (“NEES Energy"!. 

25 Research Drive. Westborough. 
Massachusetts 01582. the energy # 
management subsidiary for New 
England Electric System (“NEES"). a 
registered holding company, has filed a 
declaration subject to sections 6(a) and 
7 of the Public Utility Holding Company 
Act of 1935 ("Act") and Rule 50(a)(21 
thereunder. 

NEES Energy proposes to enter into a 
credit agreement (“Credit Agreement") 
with The Bank of Nova Scotia (“BNS") 
and The Bank of Nova Scotia 
International Limited (“BNS 
International") (collectively “the 
Banks") which will assist NEKS Energy 
in meeting its capital requirements 
through December 31.1992. Under the 
terms and conditions of the Credit 
Agreement. NEES Energy proposes to 
borrow' amounts not exceeding an 
aggregate amount of $10 million 
outstanding at any one time prior to 
December 31.1988. Borrowings 
outstanding under the Credit Agreement 
on December 31.1988 will be repaid in 
eight equal semi-annual installments 
commencing on June 30.1989 and ending 
December 31.1992. The Credit 
Agreement provides NEES Energy with 
the flexibility to select, from time to 
time, one of the following three interest 
rate options; (1) Ao interest rate per 
annum that fluctuates with changes in 
Base Rate of the Boston branch of BNS. 
(The Base Rate is the lending rate 
generally charged by the Boston branch 
of BNS for loans to its most 
creditworthy, commercial customers for 
short-term borrowings.) Prior to 
December 31,1988. interest will be at 
the Base Rate of the Boston branch of 
BNS. Between January'1.1989 and 
December 31,1992. interest will be at 
of 1% per annum above the Base Rate of 
the Boston branch of BNS. from time to 
time in effect (2) An interest rate per 
annum that is fixed for a period of time 
ranging from 7 to 180 days, as selected 
by NEES Energy*, and based upon the 
London Interbank Offered Rule (“LIBOR 
Rate M ). Prior to December 31.1988. 
interest will be V5 of 1% per annum 
above the LIBOR Rate, as determined by 
BNS International, for Eurodollar 
deposits of like amount and maturity. 
Between January 1,1989 and December 
31.1992. interest will be % of 1% per 
annum above the LIBOR Rate, as 
determined by BNS International for 
Eurodollar deposits of like amount and 


maturity. (3) An interest rate per annum 
that is fixed for a period of time ranging 
from 7 to 180 days, as selected by NEES 
Energy, and based upon the BNS 
Certificates of Deposit Rate (“CD Rate"). 
Prior to December 31. 198a interest will 
be at H of 1% per annum above the CD 
Rate for deposits of like maturity 
adjusted for reserve requirements 
imposed by the Federal Reserve Bank 
and charges by the Federal Deposit 
Insurance Corporation. Between January 
1,1989 and December 31,1992, interest 
will be 1% per annum above the CD Rate 
for deposits of like maturity. Through 
1992, the interest rate for borrowings 
based on the CD Rale will be adjusted 
for reserve requirements imposed by the 
Federal Reserve Bank and charges by 
the Federal Deposit Insurance 
Corporation. 

NEES Energy may voluntarily repay 
borrowings based on the Base Rate In 
whole or In part, at any time without 
premium or penalty. NEES Energy may 
voluntarily repay borrowings based on 
the LIBOR Rate or the CD Rate without 
premium or penalty on the last day of 
the interest period selected by NEES 
Energy provided two business days 
prior notice is given. 

On June 30.1989. and on the last day 
of each successive semi annual period 
thereafter through December 31.1992, 
NEES Energy will make mandatory 
repayments to the Banks so that the 
aggregate amount of borrowings 
outstanding under the Credit Agreement 
will be reduced on each such date by 
12.5% of the aggregate amount of such 
borrow ings outstanding as of January’ 1. 
1989. 

Through December 31.1988. NEES 
Energy w ill pay on the last day of each 
calendar quarter, a standby fee equal to 
Vk of 1% per annum on the unused 
portion of the first $5 million of credit 
and Vk of 1% per annum on the unused 
portion of the second $5 million of 
crediL Between January 1.1987 and 
December 31.1988. NEES Energy will 
pay. on the last day of each calendar 
quarter, a standby fee equal to Vk of 1% 
per annum on the unused portion of the 
$10 million of credit Should any portion 
of the second $5 million of credit be 
used prior to January 1,1987, an 
additional standby fee of Vk of 1% per 
annum will be payable, retroactive for a 
period of 90 days, on the portion used. 

The Credit Agreement requires NEES 
Energy to agree that it will (i) not 
encumber its assets, (ii) maintain a debt 
to equity ratio not in excess of 1 to 1 in 
its capital structure, and (iiij nol declare 
dividends in excess of 30% of the 
previous year s earnings without prior 
approvals of the Banks. In addition, the 
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Credit Agreement calls for a tetter from 
NEES acknowledging that (i) its equity 
contributions to NEES Energy will equal, 
at all times, outstanding borrowings 
under the Credit Agreement and (ii) 
NEES Energy will remain a wholly 
owned subsidiary of NEES. 

Funds borrowed under the Credit 
Agreement will be used by NEES Energy 
for general corporate requirements 
including the repayment of any 
borrowings from NEES. 

The current Base Rate of the Boston 
branch of BNS is 9.5% per annum; the 
current 90 day UBOR Rate is 8.25% per 
annum; and the current 90 day CD Rate 
ta 8.1% per annum. Assuming $5 million 
of borrowing under the Credit 
Agreement, based on current market 
rates, and taking the standby fee into 
account, the effective cost of money to 
NEES Energy for borrowing under the 
Base Rate, the UBOR Rate, and the CD 
Rate options specified in the Credit 
Agreement would be 9.825% per annum, 
8.875% per annum, and 8.85% per annum, 
respectively. 

By order dated March 22.1985 (HCAR 
No. 23839), NEES was authorized to 
make loans and/or additional capital 
contributions to NEES Energy. The 
a Wegate amount of additional capital 
contributions and outstanding loans 
from NEES are not to exceed $23 million 
under this authorization. Through 
September 30,1985. NEES has made 
capital contributions to NEES Energy In 
nnounts aggregating SE3.375.000. As of 
•hat dale, NEES has not loaned any 
funds to NEES Energy. The requested 
authorization to borrow up to $10 
million from BNS and BNS International 
would not be in addition to the 
uuthorizatkm to borrow funds from 
NEES previously auhtorized by the 
Commission. Therefore, any borrowings 
from BNS and BNS International under 
the Credit Agreement would reduce, by 
a corresponding amount, the authority 
previously granted to NEES to make 
loans and/or capital contributions to 
NEES Energy. 

The declaration and any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference. Interested 
Persons wishing to comment or request 
a hearing should submit their views in 
writing by December 12.1985. to the 
Secretary, Securities and Exchange 
Commission, Washington, DC 20549. 
and serve a copy on the declarant at the 
address specified above. Proof of 
service (by affidavit, or, in case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
•ssues of fact or law that are disputed. A 
person who so requests will be notified 


of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter. After said date, the 
declaration, as filed or as it may be 
amended, may be permitted to become 
effective. 

Fur the Communion, by the Division of 
Investment Management, pursuant to 
delegated authority 
Shirley E. Hollis. 

Assistant Secretary . 

|FR Doc. 85-27887 Filed 11-21-85. 8:45 am) 
BJU.HIG CODE SOIO-ai-M 


SMALL BUSINESS ADMINISTRATION 

Reporting and Recordkeeping 
Requirements Under OMB Review 

action: Notice of Reporting 
Requirements Submitted for Review. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies ore required to 
submit proposed reporting and 
recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission. 
date: Comments must be received 
within 15 days of this publication in the 
Federal Register. If you intend to 
comment but cannot prepare comments 
promptly, please advise the OMB 
Reviewer and the Agency Clearance 
Officer promptly. 

Copies: Copies of forms, request for 
clearance (S.F. 83s), supporting 
statements, instructions, and other 
documents submitted to OMB for review 
may be obtained from the Agency 
Clearance Officer. Submit comments to 
the Agency Clearance Officer and the 
OMB Reviewer. 

FOR FURTHER INFORMATION CONTACT! 

Agency Clearance Officer Richard 
Vizachero, Small Business 
Administration. 1441 L Street, NW.. 
Room 200, Washington, DC 20410, 
Telephone: (202) 653-8538 
OMB Reviewer Bruce McConnell 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget. New Executive Office 
Building, Washington. DC 20503. 
Telephone: (202) 395-3785 
Title: SBA Form 1088, "Disclosure and 
assignment form 
Form No.: SBA 1088 
Frequency: On occassion 
Description of Respondents: 

Participating lenders used this form to 
accomplish the transfer of ownership 
of an SBA Guaranteed Interest 
Certificate 


Annual Responses: 3000 
Annual Burden Hours: 6000 
Type of Request: Extension 
Title; SBA Forms 1454 and 1455, 
Application for Loan Pool or to 
become a Loan Pool Assembler 
Form Nos.: SBA 1454,1455 
Frequency; On occasion 
Description of Respondents; Pool 
Assemblers used these form to apply 
for status as a pool assembler for SBA 
guaranteed loans, and to supply the 
information necessary to create loan 
pools. 

Annual Responses: 500 
Annual Burden Hours: 1000 
Type of Request: Extension 
Title: Disaster Business Loan 
Application 

Form Nos.: SBA 5, 739A, 1368 A. B, C 
Frequency: On occasion 
Description of Respondents: The 
information gathered from these forms 
provides SBA with facts necessary to 
determine eligibility snd credit 
worthiness of business applicants for 
disaster assistance. 

Annual Responses; 12050 
Annual Burden Hours; 50250 
Type of Request: Extension 
Dated: November 14.1985. 

Richard Vizachero, 

Chief. Administrative Procedures anti 
Documentation Section. Small Business 
Administration. 

|FR Doc. 85-27853 Filed 11-21-86; 8;45 «m| 
BfUJMG COOC MttS-OI-M 


l Application No. 06/06-0291 ] 

Hinsley Venture Capital, Inc.; 
Application for License to Operate as 
a Smalt Business Investment Company 

Notice is hereby given that an 
application has been filed wilh the 
Small Business Administration pursuant 
to ( 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (19H5)) for a license to 
operate as a small business investment 
company (SBIC) under the Small 
Business Investment Act of 1958, as 
amended (the Act), (15 U.S.C. 661 et 
seq.) and the Rules and Regulations 
promulgated thereunder. 

Applicant: Hinsley Venture Capital, 
Inc. 

Address: 9494 Southwest Freeway. 
Suite 100 Houston. Texas 77074. 

The proposed officers, directors and 
shareholder of the Applicant are as 
follows: 
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Name 

Poeton 

Percent 

0* 

O vmer- 
wp 

Georgo R Hnstoy, Jr. 2206 

Ca, «K ft .JfTtr>r>t 11 rliiwn m tA 

Owtn wvnom. nenmona 

TX 77469 

Chairman o* the 
Board 

100 

Gone E Rum*. 2214 Par 
lane. Richmond. TX 77469 

PresOent. 

Treasurer 

None 

RcOert Vondmefc. 6535 Verv 
Nrw Houston. TX 77064 

Vice Pwdeni 
Secrotary 

Oo 

Patroa J Htnsloy. 2206 Bo^ 
moni Rchmond. TX 77469 

Vice President 
A&sstani 
Secretary 

Do 

George R M*sley m 2206 
South Belmont. Rchmond. 
TX 77469 

Aseeunt 

Secretary 

Oo 

Lone Star Capital Ud 2401 
Fountsmvww Sort# 950, 

Houston. TX 77057 

Investment 

AtMecv 

Oo 


The Applicant, a Texas corporation, 
will begin operations with $1,040,000 in 
private capital and conduct its activity 
principally in the State of Texas, but 
will consider investments in other areas 
of the United Stutes. 

Matters involved in SBA's 
consideration of the application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the applicant 
under their management, including 
profitability and financial soundness in 
accordance with the Small Business 
Investment Act and the SBA Rules and 
Regulations. 

Notice is hereby given that any person 
may. not later than 30 days from the 
date of publication of this Notice, submit 


wTitten comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment. Small Business 
Administration. 1441 L Street NW.. 
Washington, DC 20416. 

A copy of the Notice will be published 
in a newspaper of general circulation in 
the Houston. Texas area. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: November 14.1965. 

Robert G. Lineberry. 

Dt'puty Associate Administrator for 
Investment. 

(FR Doc. 85-27652 Filed 11-21-85: 8:45 am| 

BILLING COOt 6025-01 -M 


DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

Revocation of the Certificates of 
Public Convenience and Necessity or 
Domestic All-Cargo Air Service 
Certificates of Various Air Carriers 

agency: Department of Transportation. 
action: Notice of Order to Show Cause. 
(Order 85-11-46). Docket 43600. 

summary: The Department of 
Transportation is directing all interested 
persons to show cause why it should not 
issue an order revoking the certificates 
of Air Polynesia. Inc. T/A DHL Cargo: 


Air Washington. Inc,: Altair Airlines, 
Inc.; Atlantic International Airlines. Ini 
Caribbean Air Services. Inc.; Classic 
Air. Inc.; Constitution Airlines. Inc.; 
Eagle Aviation. Inc.; Falwell Aviation. 
Inc.; Freedom Airlines. Inc.: Cenair 
International. Inc.; National Express, 
Inc.; New York Airways. Inc.; Pacific 
American Air Lines, Inc.; Pacific East 
Air Lines, Inc.; Rainbow Air. Inc.; 
Southeast Air Cargo, Inc.; Southeast 
Airlines, Inc.: Taino International 
Airways. Inc.; and Yukon Air Service, 
Inc. d/b/a Air North. 
dates: Persons wishing to file 
objections should do so no later than 
December 10.1985. 

aodresses: Responses should be filed 
in Docket 43600 and addressed to the 
Office of Documentary Services. 
Department of Transportation, 400 7th 
Street, SW r .. Washington. DC 20590 and 
should be served upon the parties listed 
in Attachment A to the order. 

FOR FURTHER INFORMATION CONTACT: 
Major S. Galloway. Special Authorities 
Division. Department of Transportation. 
400 7th Street. S.W., Washington, DC 
20590. (202) 755-3814. 

Dated: November 19.1985. 

Matthew V. Scocozz*. 

Assistant Secretary for Policy and 
International Affoirs . 

(FR Doc 85-27953 Filed 11-21-85; 8:45 am| 

BILLING COOC 4910-42-M 


Agreements Filed Under Sections 408, 409, 412 and 414 During the Week Ending November 15, 1985 

Answers may be filed within 21 days from the date of filing. 


OocLet No 

Partes 

Subfxi 

43576 

Members o* imematoywi Ae 

Cmqo increase Ei CvMCt-Corurcy _ _... _ _ 

4J577. R-1— _ 

43576. R-1—R-16 

Transport Nwcelon 
Members o* Interna bone* Air 
Ttampon Avsooeion 
Members of Wlemalonal Ae 

Canede'Mouco Ei*cpe Ad|puatmeni Fedors and Baggage Og% 

Fares eShe Mtitfle Eitl^Atrct . r ..______________ 

43564. R-1—R-14 _ 

43592 R-1—R-94 

Transport Association 
Members of imernaoonei Air 
Transport Association 

Members o» Inlernationai Ae 
Transport Association 
Mmbm o< tniemationar Aar 

TO Fares Cvpedtod _ _ 

TC 1 Pasaengar fan.. . . ... , ,, ___ 

43593. R*1 -R ? 

CO Re* *ta*y Nr' 

43S94 R-1—R-11 _ .... 

Transport Assooafcon 
Members o» tatemetipnaf Av 

Canada-uS'iYse* fares. - 

43595 

Transport Asaooaion 
Members of tmemehonafl Aar 
Transport Assoc«*on 

(VR .tQf _ . fT _, - tr ... 




Date *ed 


Propone 


Nov 12. 1965 
Nov 12, 1965 
Nov 12. 1965 
Nov 13, 1965 

Nov 15, 1965 
Nov 15. 15*5 
Nov 15. 1965 
Nov 15. 1965 


C*>C I 1965 

Ooc 1.1965 

Jpn. t. 1966 

Dec f, 1965 
thru Dec »ft 
1965 
Apr 1, 

Nov 1. 1965 

Kpf i. me 

Dec t. 1905 


Phyllis T. Kaylor. 

Chief Documentary Services Division 
|FR Doc 85-27952 Filed 11-21-85: 8 45 am| 


BILLING COOC 4910-67-M 
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Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits; Week Ended 

November 15, 1985. 

Subpart Q Applications 

The due dote for answers, conforming application, or motions to modify scope are set forth below for each application. 
Following the answer period DOT may process the application by expendited procedures. Such procedures may consist of the 
adoption of a show-cause order, a tentative order, or in appropriate cases a final onler without further proceedings. 



Phyllis T. Kay lor. 

Chief Doeowentory Service* Division. 

|FR Doc. 85-27954 Filed 11-21-85; 8:45 am] 
BM.UUG COOC 49I0-S2-M 


(Docket 435751 

United States-Japan Gateways Case; 
Postponement of Prehearing 
Conference 

Notice is hereby given that the 
preheating conference in the above- 
entitled matter scheduled to be held on 
December 3,1985, has been postponed 
until December 11.19rf5. at 10:00 a.m. 
(local time) in Room 5332,400 7th Street. 
SW.. Washinton, DC, before the 
undersigned administrative law judge. 

Order 85-11-29 defines the issues to 
be considered. In order to facilitate the 
conduct of the conference, parlies are 
instructed to submit one copy to each 
party and two copies to the judge of (1) 
proposed stipulations; (2) requests for 
information and evidence in addition to 
th • proposed evidence request attached 
to Order 85-11-29; (3) statements of 
position; and (4) proposed procedural 
dates. The Office of Aviation 
Enforcement and Proceedings (AEP) will 
circulate its material on November 27. 
1^85. and the other parties on or before 
December 8,1985. The submissions of 
the other parties shall be limited to 
points on which they differ with AEP 
und shall use the marking and lettering 
system used by AEP. 

Order 85-11-29 states that the judge 
mi| y entertain motions to alter the 
proposed request for information and 
evidence. Such motions shall be filed by 
**all parties on their respective days for 
filing the above information. 


The November 27 and December 8 
dates are for actual delivery of materials 
rather than mailing dates. 

Duted at Washington. DC November 18, 
1965. 

John M. Vittone, 

A (fminhtrat'vn Low fudge. 

|FR Don. 85-27892 Filed 11-21-85; 8:45 am) 
BtUJNG cooc 4910.W-U 


UNITED STATES INFORMATION 
AGENCY 

Reporting and Information Collection 
Requirement Under OMB Review 

agency: United States Information 
Agency. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C 
Chapter 35) agencies are required to 
submit proposed or established 
reporting and recordkeeping 
requirements to OMB for review and 
approval and to publish a notice in the 
Federal Register notifying the public that 
such a submission has been made. USIA 
is requesting renewal of OMB approval 
3116-0159, an information collection 
which requires prospective grantees to 
submit proposals to the U.S. Information 
Agency for the exchange of young 
people with foreign countries. 
date: Comments must be received by 
December 23.1985. 

Copies: Copies of the request for 
clearance (SF-83). supporting statement, 
instructions, transmittal letter and other 


documents submitted to OMB for review 
may be obtained from the USIA 
Clearance Officer. Comments on the 
item listed should be submitted to the 
Office of information and Regulatory 
Affairs of OMB. Attention Desk Officer 
for USIA. 

FOR FURTHER INFORMATION CONTACT: 

Agency Clearance Officer. Charles N. 
Canestro, United States Information 
Agency, M/M, 301 Fourth Street SW.. 
Washington, DC 20547, telephone (202) 
485-8676. And OMB review: Bruce 
McConnell, Office of Information and 
Regulatory Affairs. Office of 
Management and Budget. New 
Executive Office Building. Washington. 
DC 20503, telephone (202) 395-3785. 
SUPPLEMENTARY INFORMATION: Title: 
“Guidelines for the President*# 
International Youth Exchange Initiative 
Project Grants.** Applicants must 
complete forms proposing to conduct 
youth exchange programs with foreign 
countries. Grants of funds are provided 
to those who submit the proposals 
which meet the needs of the U.S. 
Information Agency and which offer the 
most likely prospect of improving cross- 
cultural understanding and language 
skills of exchange students and to 
strengthen a shared understanding of. 
and commitment to. democratic values. 

Date: November 18.1985. 

Charles N. Caneatro. 

Federal Register Liaison. 

|FR Doc 85-27858 Filed 11-21-85; 845 am) 
•4UWG coot i ? -y 
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Culturally Significant Objects Imported 
for Exhibition; Determination 

Notice is hereby given uf the following 
determination: Pursuant to Ihe authority 
vested In me by the act of October 19. 
1905 (79 Slat. 985. 22 U.S.C. 2459). 
Executive Order 12047 of March 27.1978 
(43 FR 13359. March 29.1978). and 
Delegation of Authority of June 27.1985 
(50 FR 27393. July 2. 1985). I hereby 
determine that the objects to be 
included in the exhibit ‘The New 
Painting: IMPRESSIONISM 1874-1080" 
(included in the list 1 filed as a part of 
this determination), imported from 
abroad for the temporary exhibition 
without profit within the United States, 
are of cultural significance. These 
objects are imported pursuant to loan 
agreements between the Fine Arts 
Museums of San Francisco and foreign 
lenders. I also determine that Ihe 
temporary exhibition or display of the 
listed exhibit objects at the National 
Gallery of Art. Washington. D.C.. 
beginning on or about January 16.1986. 
to on or about April 6. 1986. and at the 
de Young Memorial Museum of the Fine 
Arts Museums of San Francisco. San 
Francisco. California, beginning on or 
about April 19.198a to on or about July 
6. 198a is in the national interest. 


* An ilemlzrd t«»1 of object* Included in thr 
t'xMtu U filed pari of iHe original document. 


Public notice of this determination is 
ordered to lie published in the Federal 
Register. 

Diited: November 20.1965 

loscph A. Blundon. 

Acting General Counsel and Congressional 
Liaison. 

|PR Doc. 85-28099 Kited 11-21-85; 8:45 am| 

FILING CODE 8230-01-M 


VETERANS ADMINISTRATION 

Agency Form Under OM8 Review 

agency: Veterans Administration. 
action: Notice. 


summary: The Veterans Administration 
has submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document contains a 
revision and lists the following 
information: (1) The department or staff 
office issuing the form. (2) the title of the 
form. (3) the agency form number, if 
applicable. (4) how often the form must 
be filled out. (5) who will be required or 
asked to report. (6) an estimate of the 
number of responses, (7) an estimate of 
the total number of hours needed to fill 
out the form, and (8) an indication of 


whether section 3504(h) of Pub. L 96-511 
applies. 

aooresses: Copies of the form and 
supporting documents may be obtained 
from Nancy C. McCoy. Agency 
Clearance Officer (732). Veterans 
Administration. 810 Vermont Avenue, 
NW, Washington. DC 20420. (202) 389- 
2146. Comments and questions about the 
items on the list should be directed to 
the VA’s OMB Desk Officer. Dick 
Eislnger. Office of Management and 
Budget. 726 Jackson Place, NW. 
Washington. DC 20503. (202) 395-7316 
dates: Comments on the information 
collection should be directed to the 
OMB Desk Officer within 60 days of this 
notice. 

Dated: November 19.1965- 
By direction of the Administrator. 

Everett Alvarez, |r. 

Deputy Administrator 

Revision 

1. Department of Veterans Benefits. 

2. Claim for Repurchase of Loan. 

3. VA Form 26-8084. 

4. On occasion. 

5. Businesses or other for-profit. 

6.2,770 responses. 

7.1,385 hours. 

8. Not applicable. 

(PR Doc. 85-27916 Filed 11-21-65: 8:45 am| 

BILLING COOC 8330-01-M 
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Tr>*s section of the FEDERAL REGISTER 
contains notices of meetings published 
unde* the “Government in the Sunshine 
AcT (Pub L. 94-409) 5 U.SC. 552b(e)(3). 


CONTENTS 

ftvm 

^derai Reserve System __...... 1 

l lessee Vahey Autnonty ..2 

1 nteinational Trade ComrrvssK>n_ 3 


1 

FEDERAL RESERVE SYSTEM 

time ano date: 10.00 a m.. Wednesday. 

November 27.1985. 
place: Marriner S. Eccles Federal 
Reserve Board Building. C Street 
entrance between 20th and 21st streets, 
NW.. Washington. DC 20551. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments. reassignment*. and 
•v.il^ry actions) involving individual Federal 

H♦•serve System employees, 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207. beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: November 19.1985. 
lames McAfee. 

1 wndflfp Secretory of thv Boani. 

IKK Doc85-27971 Filed 11-20-8,5; 9:59 am) 
0 U.L 1 NO coot 


2 

TENNESSEE VALLEY AUTHORITY 

(Meeting No. 1360) 

TtME AND DATE: 10:30 a.m. (EST). 
Tuesday. November 26. 185. 
place: TVA West Tower Auditorium, 
400 West Summit Mil) Drive, Knoxville, 
Tennessee. 


status: Open. 

Agenda 

Approval of minutes of meeting held on 
November 8.1985. 

Discussion Item 

t. Findings of a senes of public workshops 
on hazardous wastes conducted across the 
Tennessee Valley nnd recommendations on 
TVA's future role in hazardous waste 
management activities. 

Action /toms 
C—Power Items 

Cl. Supplement to Contract No. TV-81135A 
with G*s*Cooled Reactor Associates for 
development of the High Temperature Gas- 
Cooled Reactor. 

D—Personnel Items 

*D1. Supplement to consulting Contract No 
TV-55304A with Robert B Jansen. Spokane. 
Washington, for consultation on the design 
and construction on major hydro projects, 
requested by the Office of Engineering. 

*02 Supplement to consulting Contract 
TV-44938A with John M Kellberg. Knoxville. 
Tennessee, for consultation on major hydro 
projects and engineering problems associated 
with thermal power plants, requested by the 
Office of Engineering. 

D—Personnel Items 

D3. Personal services contract with 
American Technical Associates, Inc.. 
Knoxville. Tennessee, to provide engineering 
and technical support services as needed to 
satisfy critical needs for construction and 
operating programs, requested by the Office 
of Engineering. 

E—Rea) Property Transactions 

Ft. Grunt of permanent easement to the 
Nick a jack Port Authority for the construction, 
operation, and maintenance of a rail spur, 
affecting 1.94 acres of Nickojack Reservoir 
land located in Marion County. Tennessee— 
Tract No. XTN|R-19E. 

E2. Grant of permanent easement to the 
State of Tennessee for public recreational 
development affecting 94 acres of Norris 
Reservoir land located in Anderson and 
Campbell counties, Tennessee—Tract No. 
XTNR-1Q5RE; and grant of a second 
permanent easement for a waterline affecting 
0.2 acre of Norris Reservoir land located in 
Anderson County, Tennessee—Tract No. 
XTNR-107P. 

F—Unclassified 

Pi. Contract No TV-68189A between 
Alabama Department of Economic and 


Community Affairs. Office of Employment 
and Training and TVA to continue a training 
program for unemployed craftspersons. 

'Items approved by individual Board 
Members. This would give forma! ratification 
to the Board s action. 

CONTACT PERSON FOR MORE 

information: Craven H. Crowell, Jr.. 
Director of information, or a member of 
his staff can respond to requests for 
information about this meeting. Call 
(615) 632-8000. Knoxville. Tennesee. 
Information is also available at TVA’s 
Washington Office (202) 245-0101. 

Dated: November 19. 1985 
W F. Willis; 

General Manager. 

|FR Doc 85-27985 Filed 11-20-85; 10:58 am| 

BILLING coot S120-0 l-M 


3 

INTERNATIONAL TRAOE commission 
IUSITC SE-85-50A) 

FEOERAL REGISTER CITATION OF 
PREVIOUS ANNOUNCEMENT: 

PREVIOUSLY ANNOUNCED TIME ANO DATE 
OF THE meeting: 10:00 a.m., Tuesday. 
November 26.1985. 

CHANGES in THE meeting: Addition of 
agenda item: 

4. Petitions and Complaints: 

(a) Certain upper body protector 
apparatus for use in motosports (Docket 
Number 1253). 

in conformity with 19 CFR 201.37(b). 
Commissioners Stem, Liebelcr. Eckes. 
Lodwick, and Rohr determined by 
unanimous vote that Commission 
business requires the change in subject 
matter by addition of the agenda item, 
affirmed that no earlier announcement 
of the addition to the agenda was 
possible, and directed the issuance of 
this notice at the earliest practicable 
time. 

CONTACT PERSON FOR MORE 

information: Kenneth R Mason, 
Secretary, (202) 523-0161. 

Kenneth R. Mason. 

Secretary. 

|FR Doc 85-28128 Filed 11-21-85; 10:50 am) 

BUI IMG COOC 7070-03-41 




























































































































































































Department of Labor 

Employment Standards Administration, 
Wage and Hour Division 

Minimum Wages for Federal and 
Federally Assisted Construction; General 
Wage Determination Decisions; Notice 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration. Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Dnvis-Bacon Act of 
March 3,1931. as amended (46 Stat. 

1494. as amended 40 U.S.C. 276a) and of 
other Federal statutes referred to In 29 
CFR 5.1 (including the statutes listed at 
36 FR 306 (1970) following Secretary of 
Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Dacon Act; and 
pursuant to the provisions of part 1 of 
subtitle A of title 29 of Code of Federal 
Regulations. Procedure for 
Predetermination of Wage Rates. 46 FR 
19533 (1983) and of Secretary of Labor's 
Orders 9-63, 48 FR 35736 (1983). and 6- 
84. 49 FR 32473 (1984). The prevailing 
rates and fringe benefits determined in 
these decisions shall, in accordance 
with the provisions of the foregoing 
statutes, constitute the minimum wages 
payable on Federal and federally 
assisted construction projects to 
laborers and mechanics of the specified 
classes engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry' wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 


General wage determination decisions 
are effective from their date of 
puldication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon Information 
obtained concerning changes in 
prevailing hourly vrage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3.1931, as amended (46 Stat. 

1494, as amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
38 FR 306 (1970) following Secretary of 
Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Federal 
Regulations. Procedure for 
Predetermination of Wage Rates. 48 FR 
19533 (1983) and of Secretary of Labor's 
Orders 6-84. 49 FR 32473 (1984). The 
prevailing rates and fringe benefits 
determined in foregoing general wage 
determination decisions, as hereby 
modified, and/or superseded shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 


be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing h 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor. Employment Standards 
Administration. Wage and Hour 
Division. Office of Program Operations, 
Division of Wage Determinations. 
Washington. U.C. 20210. The cause for 
not utilizing the rulemaking procedures 
prescribed in 5 U.S.C. 553 has been set 
forth in the original General 
Determination Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 
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Supersedeas Decision to General Wage 
Determination Decisions 

The numbers of the decision being 
modified and their dates of publication 
In the Federal Register are listed with 
each State. Supersedeas decision 
numbers are in parentheses following 
the numbers of the decisions being 
superseded. 

SIlwMMifT MONV-g«l*MCN&~4e49|.- Stfk.+ tn* 

Signed «1 Washington. D C this 15th day 
of November 1985. 
lames L Valin. 

Assistant Administratin'. 

SILLING COOt 4S10-27-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 
IBERC-335-PN) 

Medicare Program; Schedule ot Limits 
lor Skilled Nursing Facility Inpatient 
Routine Service Costs 

agency: Health Care Financing 
Administration (HCFA), HHS. 
action: Proposed Notice. 

summary: This proposed notice sets 
forth a revised schedule of limits on 
skilled nursing facility inpatient routine 
service costs that are reimbursed under 
Medicare. This schedule would apply to 
cost reporting periods beginning on or 
after January 1,1986 and before January 
1.1987. 

date: To be considered, comments must 
be mailed or delivered to the 
appropriate address, as provided below, 
and must be received by 5:00 P.M. on 
December 23.1985. 
adoress: Mail comments to the 
following address: Health Care 
Financing Administration. U.S. 
Department of Health and Human 
Services. Attention: BERC-335-PN, P.O. 
Box 28678, Baltimore, Maryland 21207. 

If you prefer, you may deliver your 
comments to one of the following 
addresses: 

Room 309-G, Hubert H. Humphrey 
Building. 200 Independence Ave., SW., 
Washington, D.C.; or 
Room 132. East High Rise Building, 8325 
Security Boulevard. Baltimore, 
Maryland 

In commenting, please refer to file 
code BERC-335-PN. 

Comments will be available for public 
inspection as they are received, 
beginning approximately three weeks 
after the date of publication of this 
document. In Room 309-G of the 
Department's offices at 200 
Independence Ave* SW., Washington, 
D.C. on Monday through Friday of each 
week from 8:30 a.m. to 5:00 p.m. (phone: 
202-245-7890). 

FOR FURTHER INFORMATION CONTACT: 
Steve Kirsh, (301) 594-0465. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Sections 1861(v)(l) and 1888 of the 
Social Security Act (the Act) authorize 
the Secretary to set prospective limits 
on allowable costs incurred by a 
provider of serv ices that will be 
reimbursed under Medicare. These 
limits are based on estimates of the 
costs necessary for the efficient delivery 
of needed health services. Implementing 


regulations appear at 42 CFR 405.460. 
Section 1888 of the Act directs the 
Secretary to set limits on per diem 
inpatient routine service costs for 
hospital-based and freestanding skilled 
nursing facilities (SNFs) by urban or 
rural area location. 

Under the authority of section 
1861(v)(l) of the Act. we published limits 
on September 29.1982 (47 FR 42894) that 
continue to apply to freestanding SNFs. 
Elsewhere in this issue of the Federal 
Register, under the authority of section 
1888 of the Act. we are proposing limits 
to apply to hospital-based SNFs for cost 
reporting periods beginning on or after 
October 1.1982 and including cost 
reporting periods beginning on or after 
July 1.1964. 

Those limits contain provisions 
relating to: (1) Limits on adjusted per 
diem inpatient routine service costs, (2) 
a "market basket" index developed to 
reflect changes in the price of goods and 
services purchased by SNFs, (3) 
adjustments to the cost limits by an area 
wage index developed from hospital 
industry wages. (4) a classification 
system based on whether the SNF is 
hospital-based or freestanding and 
whether it is located in an urban or rural 
area, (5) a cost-oMiving adjustment for 
the nonlabor portion of the limits for 
SNFs located in Alaska. Hawaii. Puerto 
Rico, and the Virgin Islands, (6) 
freestanding SNF cost limits set at 112 
percent of the average per diem labor- 
related and noniabor costs, (7) hospital- 
based SNF cost limits set at the limit for 
freestanding SNFs. plus 50 percent of the 
difference between the freestanding 
limit and 112 percent of the average per 
diem routine service costs of hospital 
based SNFs, and (8) an administrative 
and general (A&G) add-on for hospital- 
based SNFs. 

II. Discussion of Proposed Revised 
Schedule of Limits 

In developing the revised limits 
proposed in this notice, we have 
retained essentially the same provisions 
as in the current limits, end the same 
methodology. We have, however, used 
the most recent SNF cost data for 
calculating the limits, as well as the 
most recent hospital industry wage data 
and projections of the rates of increases 
In the costs included in the SNF market 
basket. We are in the process of 
finalizing even more current data. If 
available, we would use it when the 
proposed changes are published in final. 
Also, as previously mentioned, we are 
proposing limits elsewhere in this issue 
of the Federal Register to apply to 
hospital-based SNFs for cost reporting 
periods beginning on or after October 1, 
1982 and those beginning on or after July 


1,1984. The methodology for hospital- 
based SNFs for cost reporting periods 
beginning on or after July 1.1984 In that 
notice is contained in this proposal for 
cost reporting periods beginning on or 
after January 1,1986 and before January 
1,1987. Accordingly, our final 
publication of the cost limits beginning 
on or after January 1,1966 will 
necessarily reflect any changes resulting 
from the rulemaking process of our 
proposal for the hospital-based SNF 
limits beginning July 1,1964. 

This proposed schedule of limits on 
SNF inpatient routine service costs, 
which would apply to cost reporting 
periods beginning on or after January 1, 
1986 and before January 1,1987, 
provides for the following: 

A. Separate Group Limits for Labor - 
Related and Noniabor Components of 
Per Diem Routine Service Costs 

We would retain separate group limits 
for the labor-related and nonlabor 
components of per diem routine service 
cost. We calcuate these separate limits 
as follows: 

1. Actual SNF per diem inpatient 
routine service cost data are obtained 
for each SNF. 

2. To make the data reflect current 
conditions more accurately, the data is 
adjusted from the midpoints of the cost 
reporting periods represented in the 
data collection to the midpoint of the 
initial cost reporting period to which the 
limits would apply. 

3. Each SNFs per diem cost is 
separated into labor-related and 
nonlabor portions. The labor-related 
portion is divided by the wage index for 
the SNFs location (see Tables II and 
III). 

4. Finally, separate group means are 
computed for the labor-related and 
nonlabor components. Each group mean 
is multiplied by 112 percent. 

B. Adjustment of SNF Cost Data by 
Wage Index 

We would continue use of a hospital 
industry wage index to account for area 
wage differences. This is necessary 
because industry-specific data are not 
available on SNF wages. Since hospitals 
and SNFs generally compete in 
essentially the same labor market for 
employees, we believe an index based 
on geographic variations in hospital 
wages provides an accurate measure of 
geographic variations in wages paid by 
SNFs. We developed the wage index 
from hospital wage data obtained from 
the Bureau of Labor Statistics (BLS). The 
data used are those for the "hospital 
industry", a standard BLS reporting 
category. The wage index we would use 
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fur the limits in this notice is based on 
(l it. i for calendar year 1983. 

We have been advised by the BLS 
that the wage index values for some 
areas are based on estimated 1983 data 
and may need to be revised based on 
actual data that were not available 
when we computed the wage index 
s lines shown in Tables II and III. 

If we receive additional 1983 data that 
iniuirc further changes in any wage 
index, we would notify the Medicare 
intermediaries of the corrected index 
and would direct them to recalculate the 
limits for the affected SNFs. 

Wc also want to note that we are 
using the IICFA survey based hospital 
wage index in the hospital prospective 
payment system. In the |une 10.1985 
proposed rule concerning changes to the 
prospective payment system for fiscal 
year 1980. we requested comments on 
tin* use of this index for hospitals (GO FK 
24377 ). After considering the conunenls. 
v*c decided tu adopt the index for 
hospitals and announced that decision 
m a final rule issued on September 3, 

1985 (50 FR 35046]. Wc may also use the 
index in developing the SNF cost limits 
to tie issued in the finnl notice following 
» ms {deration of comments that w r e 
receive on this proposed notice. 

We are also exploring the feasibility 
Mild desirability of developing a SNF 
mrhistry-specific wage index system 
from the employee wage and 
compensation analysis-data taken from 
the Medicare cost reports. If this 
ath rnalive proves to lie feasible and 
ttoulcl provide a more accurate measure 
ul SNF wage variations, we may use this 
type of index in future cost bunt 
win dules. 

( f a kbf SNF Market Basket 

We would continue to base the cost 
limits on reported exists adjusted Tor 
«u lu.il and projected cost increases by 
applying the SNF market basket index, 
i his market basket is used to adjust the 
5NI* cost data to reflect cost increases 
or anting between the cost reporting 
periods represented in the data 
collection to the midpoints of the cost 
^porting periods to which the limits 
"ould apply. 

the market basket comprises the most 
commonly used categories of SNF 
routlfte service expenses. The categories 
l%v ore using are based primarily on 
used by the Nalionul Center for 
Hralth Statistics in its National Nursing 
Home Surveys. 

I he categories of expenses are 
weighted according to the eithnsted 
Proportion of SNF routine services costs 
^tribufuble to ench category (see 
appendix). The weights for all major 
Cdivories of SNF costs arc based on the 


National Nursing Home Surveys of 
1973/11*74 and 1?r77. fAs noted in 
footnote 1 at the end of the appendix, 
the 1973/1974 survey obtained 1972 cost 
data and the 1977 survey obtained 1976 
cost data.) These are the most current 
and comprehensive sources of national 
data on the distribution of costs in SNFs. 
| Hie second column of the appendix 
specifies the weights used for each 
category.) 

In developing the market basket 
index, we obtained historical and 
projected rates of increase in the price 
of goods and services in each category. 
The market basket index table, in the 
third and fourth columns, identifies the 
price variables used and the source of 
the forecast for calendar years 1981 
through 1987 (Appendix). 

The market basket index also 
provides for adjustments to be made in 
the limits if our forecasts of economic 
trends prove erroneous. For cost 
reporting periods beginning cm or after 
lanuary 1.1980 and before January 1. 
1987, if the final rate of change in the 
market basket index for a year differs 
from the estimated rate of change by at 
least .3 of one percentage point the 
limits would be adjusted. We would 
advise the Medicare intermediaries to 
use the actual rate to adjust each SNFs 
limit retroactively at final settlement of 
the SNFs cost report. (This approach is 
first proposed and explained elsewhere 
in this issue of the Federal Register, in 
our proposed notice dealing with 
hospital-based SNF cost limits for cost 
reporting periods beginning on or after 
October 1,1982 Hnd those beginning on 
or after July 1.1984. See section V. 

SI IMM ARY OF CHANGES IN 
MRTI lODOl.OGY. paragraph B.2.b. of 
the proposal for a complete discussion.) 

D. Application of the Hospital Wage 
Index to Employee Benefits. Health 
Service Costs. Costs of Business 
Services, and Other Miscellaneous 
Expenses 

In developing the current schedule, we 
applied the wage index discussed above 
to five categories of labor-related costs; 
wages, employee benefits, health service 
costs, business service costs, and other 
miscellaneous costs. 

We have retained this method in 
developing this revised schedule of 
limits. The proportion of adjusted 
routine service costs we adjusted by the 
wage index is 81.62 percent for cost 
reporting periods beginning on or after 
|.tmi;rry 1. 1988 and before fimuary 1. 
1987. 

For purposes of applying the wage 
index, employee benefits include such 
items as PICA tax, health insurance, life 
insurance, facility contributions to 


employee retirement funds, and alt other 
compensation that the SNF records in 
the “employee health and welfare’* cost 
center on its Medicare cost report. 

Health service costs are a category 
used by the National Nursing Home 
Survey conducted in 1977 by the Office 
of Health Research. Statistics and 
Technology. National Center for Health 
Statistics of the Public Health Service. 
They include the costs of routine 
services that are purchased under 
arrangement from outside? sources. 

Business services costs include costs 
of banking, contract laundry, telephone, 
and other services SNFs purchase at 
retail from outside suppliers. 

Other miscellaneous costs include 
various types of routine operating costs 
not allocated to any other category of 
the market basket. 

Thus, we would apply Ihe wage index 
to the total portion of cost (81.62 percent 
attributable to wages, fringe benefits, 
health service costs, business service 
costs, and other miscellaneous expenses 
rather than to Ihe wage portion (61.25 
percent for cost reporting periods 
beginning on or after January 1.1986 and 
before January 1,1987) only. We would 
continue this method because our 
analysis of the data shows that area 
variations in routine per diem costs in 
these additional categories are closely 
related to area variations in prevailing 
wage levels. We believe lhal applying 
the wage index to the other categories of 
labor related costs specified at>ovc, 
rather than to wages only, results in 
individual limits that are more equitable 
and more appropriate to each SNFs 
actual markel environment. 

E Fn'estandin g Limits Set at 112 
Percent of Mean 

For cost reporting periods beginning 
on or after January 1.1966 and before 
January 1 , 1987. we would maintain the 
revised limits at 112 percent of the 
average labor-related and average 
nonlabor-related costs of each group. 

We would continue to use the same 
methodology for freestanding SNFs as 
described in the September 29.1982 
Federal Register notice (47 FR 42894). * 

F. Hospital Based limits 

For cost reporting periods beginning 
on or after January 1. 1986 and before 
January 1.1987. the revised hospital- 
based limit would equal the revised 
freestanding limit plus 50 percent of Ihe 
difference between the freestanding 
limit and 112 percent of the mean per 
diem routine service costs of hospital- 
based SNFs. The methodology for 
hospital-based SNFs is the same ns the 
one that we are describing in the notice 
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applicable only to hospital-based SNFs. 
published elsewhere in this issue of the 
Federal Register. We would continue to 
provide an add-on adjustment for A 4 C 
costs. 11re purpose of this add-on is to 
make an adjustment for the allocation of 
costs in the A ft C cost center. 

G Costof'Living Adjustment for 
Alaska, Hawaii, Puerto Rico, ami (he 
Virgin Islamfs 

To avoid disadvantaged SNFs located 
in Alaska. Hawaii. Puerto Rico, and the 
Virgin Islands, we would continue to 
provide a cost-of-living adjustment for 
these areas. This is an adjustment of the 
nonlabor component of the limit that 
applies to these areas based on the 
amount of the most recently determined 
cost-of-living differentials developed by 
the Office of Personnel Management. 
Since we adjust the labor-related 
component by the applicable wage 
index, this cost-of-living adjustment 
would apply only to the nonlabor 
component. 

H. Exception to Cost Limits 

A provider could request an exception 
to the proposed cost limits under the 
provisions of 42 CFR 405.4t30(f). The 
request would be made to HCFA central 
office through the Medicare fiscal 
intermediary. 

/. Classification System 

We are proposing to retain the 
classification system based on whether 
an SNF is located within a metropolitan 
statistical area (MSA), as defined by the 
Office of Management and Budget 
(OMB). A discussion of OMB's MSA 
designations appears elsewhere in this 
Federal Register publication, in our 
proposed notice regarding hospital- 
based SNF cost limits Tor cost reporting 
periods beginning on or after October 1. 
1982 and those beginning on or after July 

I. 1984 (section V. Summary of Changes 
in Methodology, paragraph B.Za ). 

The MSA and non-MSA designations 
in this proposed notice are the same as 
those proposed for hospital-based SNF 
cost limits for cost reporting periods 
beginning on or after July 1,1984 except 
for the following: 

• The Alton-Granite City. IL. the East 
St. Louis-Belleville. IL, and the St. Louis. 
MO IL urban areas have been combined 
into one urban area, the St. Louis. MO IL 
area, 

• Cheyenne, Wyoming, jackson. 
Tennessee, and Rapid City, South 
Dakota have been added as new MSAs. 
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III. Methodology for Determining Per 
Diem Routine Service Cost Limit 

A. Development of Published Limits 

1. Data 

As previously mentioned, we are 
using actual freestanding and hospital- 
based SNF inpatient routine service cost 
data, less capital-related costs allocated 
to general inpatient routine services, 
obtained from Worksheet D-l of the 
latest Medicare cost reports available as 
of November 1982. The data have been 
adjusted to exclude the inpatient routine 
nursing salary cost differential. If an 
updated data base becomes available, 
we will use those data to develop the 
limits published in final in the Federal 
Register 

We adjusted these data using the 
market basket index discussed above, to 
inflate costs from the cost reporting 
periods in the data base to the midpoint 
of the first cost reporting period to 
which the limits would apply. The 
annual percentage increases in the 
market basket over the previous year 
that we used for this projection are: 

1981.. 

1982 
1983. 

1984 

1985.. 
lfW6.. 


• Korruifod iflawiir. 

An adjustment would be made to the 
limits if the forecasted market basket 
rate differs from the actual rate by at 
least .3 of one percentage point. 
Following the end of each year that the 
limits are in effect, we would determine 
the actual rate of increase or decrease in 
the market basket for that year. The 
data necessary to make this 
determination are usually available in 
the second quarter of the follow ing year. 
This would allow us to make the 
determination of the actual rate by June 
30 of each year. 

If the forecasted market basket rate 
differs from the actual rate by at least .3 
of one percentage point, we would 
notify the Medicare intermediaries of 
the actual rate of increase or decrease 
and advise them to adjust each SNF cost 
limit at the time of final settlement. 

2. Use of Wage Index To Adjust Cost 
Data 

We divided each SNFs adjusted per 
diem routine service costs into labor- 
related and nonlabor portions. We 
determined the labor-related portion by 
multiplying each SNFs adjusted per 
diem routine service cost by 61.62 
percent, which is the labor-related 


aa 
6.6 
48 
4.3 
•3.4 
•4.3 
1 5.0 


portion of cost from the market basket. 
We then divided the labor-related 
portion of each SNFs per diem cost by 
the wage index applicable to the SNFs 
location (see Tables 11 and HI) to arrive 
at an adjusted labor-related portion of 
routine cost. 

3. Group Means 

We calculated separate means of 
labor-related and nonlabor adjusted 
routine service costs for each SNF group 
established in accordance with the 
SNFs MSA or non-MSA location. 

4. Components of Limit 

For each freestanding group, we 
multiplied the mean labor-related and 
mean nonlabor costs by 112 percent to 
arrive at the freestanding limits (Table 

Ik 

We then subtracted the freestanding 
limit for each group from 112 percent of 
the hospital-based mean for each group 
and multiplied the result by 50 percent. 
To arrive at the hospital-based limit 
(Table I), the 50 percent described above 
is added to the appropriate freestanding 
limit. 


Cost Limit Data—Hospital-Based SNFs 
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Calculation Of 50% Difference Between 
112% of Hospital-Based Mean Cost and 
Freestanding Limit 
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5. A A G Add-on 

We then calculate the A A G add-on 
for the hospital-based limited (see Tab!* 

I). 








































46307 


Federal Register / Vol. 50, No. 226 / Friday. November 22. 1985 / Notices 



Laban 

RteaL 

A 4 0 evidence 



1 SNF A A G Mean * 

AS 14 

96 78 

? Fre*ttandtftg SNF A A G Moot *_ 

-3 AS 

3 AS 

3 Deference 

4 29 

293 

Amount of A A G included tne 50% Difference bet**** 

" 2% Of Hie Mospnai Baaed Mean Coeto end tne Free 

4 A A G Oiference (Hr* 3) _ 

U79 

» 9293 

V Average Roubne Coat (Average tou- 

tna Noaptiaieaaod SNF mean cost 
«juait IH4 63 and 9*5 f* dmoed 

---- ... 

103.43 

AS 99 

0 P**c*nl of A A G Difference to 

Average Roufene Coat (Itna 4 (Vnded 

tr, me i 

4 15% 

341% 

7 50% of Difference between 11?% 

c< MosodaFBaaed SNF mean ooei 
and freeitandriQ SNF Umrt 

26 60 

fi 73 

8 A-rxxnl Of A A G Difference mc»ud 

ed on Ime 1 (Hne 6 time* Ime 7) _ 

1 19 

064 


A A G Add-On 


• A A G Difference from Ine 3 

429 

2*3 

tO teat amount from Ime 0 

1 19 

064 

HAAG Add-on (Hne 9 teat tOf_ 

3*0 

729 


(8162%) 

(1036%) 


labor 

Nodi' 

bor 

VAten A A G Add-on-9306_._ 

92 S3 

90 57 

«tr«f A A G Addon *$??7__ 

9107 

0 4? 


1 OetaAed Means 


# Adjustment of Published Limits 

1. Adjustment of Labor-Related 
Component by Wage Index 

a. Freestanding SNFs. To arrive at a 
labor-adjusted limit for each SNF, we 
multiply the labor-related component of 
the limit for the SNFs group by the wage 
index developed from wage levels for 
hospital workers In the area in which 
the SNF is located (see Tables II and 
III) The adjusted limit that applies to an 
SNF will be the'sum of the nonlabor 
component, plus the adjusted labor- 
related component, unless the SNF 
qualifies for the cost reporting year 
adjustment discussed in paragraph 2, 
below. 

Example —Calculation of Adjusted 
Limit for Freestanding SNF (A) Located 

in Dallas, Texas. 

Libor-related component (Table I)~. $40.65 

Nonlabor component (Table I)__ $11.62 

MSA wage index (Table U)__ 1.0900 


Computation of Adjusted Limit 


Ubor-related component.. $40-05 

" age index..*__X 18969 

J^bor component_..._ $51.39 

Nonlabor component.. 

Adjusted limit__ _ $63.01 


b* Hospital-Based SNFs, To arrive at a 
labor-adjusted limit for each hospital¬ 
ised SNF, we add the labor-related 


component of the limit and the labor- 
related component of the A&G add on 
for the hospital-based SNFs group and 
multiply the sum by the wage index 
developed from wage levels for hospital 
workers in the area in which the 
hospital-based SNF is located (see 
Tables 11 and III). To arrive at the 
nonlabor limits, we then add the 
nonlabor component of the limit and the 
nonlabor component of the A&C add-on. 
The adjusted limit that applies to a 
hospital-based SNF would be the sum of 
the labor-adjusted limit and add-on and 
the nonlabor limit and add-on unless the 
facility qualifies for the cost reporting 
year adjustment discussed in paragraph 
2 below. 

Example: Calculation of Adjusted 
Limits for Hospital-Based SNF (B) 
Located in Scranton-Wilkes Barre, 
Pennsylvania. 

Labor related component (table 
1 ): 

Limit--- $69.65 

Add-on.... .. 111 ,11 111 mu I mil ^7 S3 

Nonlabor Component (Table I): 

Limit-$17.31 

Addon-$0.57 

MSA wage index (table II) 1.0020 


Computation of Adjusted Limit 

Labor-related component: 

Limit_ $69.65 

Add-on —........___ + 2.53 


$72.36 

Wage index .....xl 0U20 

Adjusted Labor component $72.52 

Nonlabor Component: 

Limit------f 1731 

Add -on .. -f 0.57 

Adjusted limit __ $90.40 


2. Adjustment for Cost Reporting Year 

If a facility has a cost reporting period 
beginning after January 1,1986 and 
before January 1.1987, the intermediary 
would increase the limit that would 
otherwise apply to the SNF by the factor 
from Table IV that corresponds to the 
month and year in which the cost 
reporting period begins. Each factor 
represents the compounded monthly 
increase derived from the projected 
annual increase in the market basket 
index, and is used to account for 
inflation in costs and will occur after the 
date on which the limits are effective. 

Example: The following is a 
computation of a revised hospital-based 
limit for previously cited SNG (B). 
Hospital-based SNF (B) has a cost 
reporting period that begins February 1. 


1988. The otherwise applicable limit for 
SNF (B) is $90.40. 


Individual SNF adjusted limit-... $9040 

Adjustment factor from Table IV. ... x 1.00407 

Revised Limit---......... $40.77 


If a facility uses a cost reporting 
period that is not 12 months in duration, 
a special adjustment factor must be 
calculated. This is necessary because 
projections are computed to the 
midpoint of a cost reporting period and 
the adjustment factors in Table IV are 
based on an assumed 12-month 
reporting period. For cost reporting 
periods of other than 12 months, the 
calculation must be done for the 
midpoint of the specific cost reporting 
period. The SNFs intermediary would 
obtain this adjustment factor from our 
central office. 

IV. Schedule of Limits 

Under the authority of sections 
1861(v) and 1888 of the Social Security 
Act. the following group per diem limits 
apply to the adjusted SNF inpatient 
routine service costs reimbursed under 
Medicare for cost reporting periods 
beginning on or after January 1,1986 and 
before January 1,1987. Medicare fiscal 
intermediaries will compute the 
adjusted limits for SNFs using the 
methodology set forth in this notice, and 
will notify each SNF of its applicable 
limit. These limits, as adjusted by the 
wage indexes in Tables II and III, and 
the cost reporting year adjustment 
factors in Table IV, would remain in 
effect for cost reporting periods 
beginning on or after January 1,1986 and 
before January 1.1987. 

V. Regulatory Impact Statement 

A. Executive Order 12291 

Executive Order 12291 requires us to 
prepare and publish an initial regulatory 
impact analysis for any major rule. A 
major rule is defined as any document 
such as this, that is likely to: (1) Have an 
annual effect on the economy of $100 
million or more, (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
government agencies, or geographic 
regions, or (3) result in significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

We estimate that the revised limits 
would result in a net savings to the 
Medicare program of approximately $30 
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million through fiscal year 15187 (as 
compared to the limits that would 
otherwise be effective for cost reporting 
periods beginning in fiscal year 1984). 
distributed ns follows: 


Fiscal rear 

fm 

miAonel 

tsss 

SS 

25 

30 

1367______ 1 . 

Tout__ +1 _—_--_- 


Because the impact would not exceed 
$100 million annually, or any other 
threshold criteria under Executive Order 
12291. we have determined that this is 
not a major rule and an initial regulatory 
impact analysis is not required. 

A Reyufotory Flexibility Act 

Consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612). we prepare and publish an 
initial regulatory flexibility analysis for 
proposed regulations unless the 
Secretary certifies that the regulations 
would not have a significant economic 
impact on a substantial number of small 
entities. 

The table below shows the 
approximate number of hospital-based 
and freestanding SNFs that would have 
coats in excess of these proposed 
revised limits applicable to cost 
reporting periods beginning on or after 
|anuary 1.1988 and before (anuary 1, 
1987. 

•im Aim/i 


Number of hospital-based SNF# in 

data base _____.... 417 

Number of hospital-based SNFs 

with costs in excess of limits- 283 

Number of freestanding SNFs in 

data base....... 2,780 

Number of freestanding SNFs 
with costs in excess of limits........ 1.121 


As can be seen, a substantial number 
of small entities would be affected by 
implementation of this rule. We consider 
all SNFs to be small entities under the 
RFA. However, the revised limits should 
not result in a facility's revenues being 
reduced by three percent or more over 
the limits that would otherwise apply. 
The Department normally applies a 
three to five percent threshold criteria 
for determining whether an impact is 
significant. Therefore, we have 
determined, and the Secretary certifies, 
that this proposed notice would not 
have a significant economic impact on a 
substantial number of small entities and 
an initial regulatory flexibility analysts 
is not required. 


Table I— SNF Group Limits 


Locauon 

Ubot 

w§vkj 

compo¬ 

nent 

Hortaboi 
Compo* 
nent » 

Fim'jrdn^ 


611.62 

MSA 

S46 8S 

Non-MSA - 

46 96 

979 

HospdM Baaed 

MSA 



Lend -„--- 

6*66 

1731 

Add-on - 

253 

067 

Mon-MSA 



lew* - - -- - -—— 

MOO 

1280 

Add-on.. .. 

1S7 

0*2 


’ Thu wsbof portion orf trie tmrts lor SNf • located n the 
S'nW of Alaska Htwa*. the Common***** erf PufrtO 
hco and the Vw^n teianda be increased by the te*ow*Q 
cost Ww>g adjustment* 



Table it.—W age Index for Urban Areas 


Urban area iconautueni cou**en or cotrty 
eouwafeorff) 

Wage *nde* 

Ab&na. TX _;■_L, 

JM33 

Tayyy. TX 

AqMd«a PR 

5639 

Aguad* PR 

Aguadda. PR 
taabtaa. PR 

Moca. PR 

Akron OH - 

1 0600 

Portage. OH 

Summi. OH 

Afcany. GA- . . 

•ft206 

Dougherty GA 
lee. GA 

AKuny Schonoctady Trey. HV 

9035 

AXwny. NY 

Greene. NY 

Mortgoney NV 

RenMUam NY 

Saratoga. NY 

Schenectady NY 

AfejquerQua NM .. ... -- .. 

BernaMto. NV 

Alerardrd LA - 

10727 

1 001® 

Rapdee LA 

AMentoem Bettaenem. PA NJ 

10617 

Wanerv. NJ 

Carton. PA 
lehgn. PA 

Northampton. PA 

Altoona. PA.-.. _ 

1 1005 

»W PA 

AmarAo. TX . __ — — 

1.0400 

Potter. TX 

Randall TX 

AoahceiwSanu Ana. CA 

12360 

0»angt» CA 

Ancnoragr*. AK --- Li— 

1,5702 

Anchorage, AK 

And**toa IN 

0660 

Mavson.* 

Anderaorv SC. . 

Andereon. SC 

Am Arbor. Ml 

0052 

12703 

WaaNenaaw, Ml 

Anrveion, At ----- 

0675 

Calhoun Ai 

AppMtonOihkoaMrfeonaP. WI —-- 

9626 

Catumat, wi 

CArtegamre. Wi 

Wmebago. WI 

Arecrbo. PR ..-- 

0036 

AfOCtoO. PR 

Canvy PR 

Mkauxo. PR 



Table it —Wage Index for Urban Areas - 
Continued 
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Continued 


Areas— 

Tabce II.—Wage Inoex for Urban Areas— 
Continued 

Table II.—Wage Inoex for Urban 
C ontinued 

Wag# index 

Diban are# 0» county 

Wage mde* 

Urban area (eonsktuent cot**** or county 
equivalents) 


Warren, OM 


Fhwi NY ..*. 

0171 

OartauWt-Hoptanavaia. TN-KY 

8366 

Chemung. NY 


CrinaliWi. KV 


Enid OK 

0404 

Montgomery. TN 


GerkoktOK 


Dcvacand. OH. 

1 2337 

Ena. PA__ 

10414 

Cuyahoga. OH 


Ehe. PA 


Geauga. Oh 


Eugene-SpnngJieidl M 

1 1312 

taka. OH 


Una. Or 


MdrYA OH 


EwanevMe. »N*KV- 


Colorado Spnngs. 00 

10066 

Poifw in 


Et Paso. CO' 

Vandeitiurgh. IN 


Cokxnbw. MO ___ 

10068 

Wamcs. In 


Boon* MO 


Henderson. KY 

9902 

Cokxntxa SC 

9300 

Fa*go Moorhesd N0-MN 


Lexington SC 


0»ey. MN 

•9613 

Rrcriiand, SC 


Cass, NO 


Columbia. GA At 

8823 

Feyettmtte NC 

J877S 

Ruseek. At 


CMnbehand. NC 


Cnattanooc^eo. GA 


Fay#tle > »it1e-Spnr>gda)e AR - ‘ 

•0562 

WiacoQN. GA 


Waahmgipn. AR 


Columbus. O-i 

1.0630 

Fkn*. M« 

1.1497 

Dolawar*. OH 

Genoaee. Ml 


Fa<f*to. OH 


Florence. At 

0250 

Franssn. OH 


CoAwt At 


trckmQ. OH 


Laudords*#, At 

10513 

Madraon. OH 


Flornnc# SO ... . . . ... 


P<u««r OH 


Florence, SC 

9933 

uw om 


Fort Collrn Lou eland CO 


Corpua Chn*s TX 

0328 

1 iwiwir CO 

8514 

N-jeeea. TX 

Fort tau^de<e H<wywood4>ompsnc> Beech. 


San Pamco. TX 


Ft .. . 

• 1 0053 

CuatoeriM. mtvwv 

8925 

Broward. FL 


Akogarry MO 

Fort MyervCape Coo8, Fi.. 


lAneral. WV 


toe. FL 

6232 

Danas TX 

10869 

Port Pnvca R 


Co6*V TX 


Mwin. FL 


DaPaa. TX 


St Luoe. FL 


O#n4on. TX 


Fort SmriN. AR-OK.- ... 


ERA TX 


Crawford. AR 


Kaufman. TX 


Sebastian. AR 


Rockwa*. TX 


Sequoyah. OK 

0607 

Owwtoo. VA ___ . 

‘•823 

F<yi WaHon Beach. FL. 


Owwilto Cdy. VA 


Oaiooaa. FL 


Pwttylvam#. VA 


Fort Wayne. IN 

• 1.0104 

Davenport-Rock iMandMotm*. IA-H. __... 

0928 

Alton. IN 


Scott IA 


De Ka* IN 

• 9185 

Hanry, H. 


WNOey. IN 


Rock Island. It 


Fort Worth A/knglon. TX, 

10274 

Oayton-SpnngfwkL OH . 

1 0928 

Johnson. TX 


Clark, OH 


Parker. TX 

10127 

Graena. OH 


Tenant TX 


MamOH ! 


Fresno, CA_„—______ 


Montgomery. QM. . ... 


Fresno, CA 


O»»iona Beach. FL. 

1.18/6 

Gadsden At 

1 1369 

Vo kitm. Ft 


Etowah. At 


Oacatur, it.. _____ _ 

10025 

GanesiWe FL 


Macon, it 


Alachua Ft 

0480 

Denver. CO... 

1.1875 

BradtordL FL 


Adams . CO 

Gahtoslon Tr«ss City. TX 


Arapahoe. CO 


GaNoston. TX 


Denver. CO 


Gary Hammond. >N 


Douglas, CO 


take. IN 


Jefferson. CO 


Porter in 


Dee Mome*. ia ... „, , ,, __„ 

10632 

Gto*« Fan. NY 

10144 

Oakes (A 

Warren. NY 


Poa. 1A 


Washngion. NY 


Wvrcn, IA 


Grand Foma NO 


Detrnrf Ml . _i_- It - M1 u , 

1 1661 

Grand Foma, NO 


Lapeer. Mi 


Grand FMfMto, 18 _ 

0667 

Uvmgtion Ml 


Kent. Mt 


Macomb. Mi 


Ottawa, Mi 


Monroe. Ml 


Great Fads, mt 


Oakland. Ml 


Cascade MT 


Sami Oa*. W* 


Oraaley CO__ 


Wayne. Mi 


Wc^d CO 


Oothon. At 

0092 

Greene Bay. 

0914 

Dae. At 


Brown. WI 


Houston. At 


Grwmsboro-NNInMorvSatorwHgn Pomt, NC _ 

1 1729 

Dubuque. IA . . ... . 

0486 

Davidson. NC 


OubuQuc IA 


Dave NC 


Dutdfi WN-W1 

0437 

r orsyth NC 


St Louis. MS 


Gutoonl NC 

10344 

Oougia* Wi 


Randoipn. NC 


Eaw O air#. W»._ _ 

9042 

Stokes. NC 

10330 

Chpoewa W* 


Yedim NC 


FauCtore Wi 


GraenvOeSparurtourg. 9C_ 


E< Paso. TA ’______j 

0419 

GrpenWle. SC 


Ei Paso. TX 


Pickens SC 


EahwrCoshe*. IN ._ 

•9165 

Spartanburg, sc 


Elkhart. IN 


Hagerstown. MO ..... - 


area (consWueni coMtoes or county 


Morton. NO 


IN 


Monro#. IN 

S ..-.'ijlOO-NcxmeL It.. 
Mcvoan. It 

BovoQty. ©-- 

Ma© 

Bo*. ton lew»ence-Sa*em- 
U*ct MA 


Soho*. MA 


6o M»f Longmont CO - 
Bouidar.CO 
6r*lerloa Ft .L_~ 

Myw**. FL 

BxJone TX t 
B'aronit TX 

i WA- 


WA 

? - *ooci SumkxdktorwaA^)arbury. CT 

F*rtckiCT 

WL^vUe-KaUngeh. TX... 

Cameron. TX 

fir,College SUlbon. TX.. 

frajoe, TX 

Mato Nv__ 

fre NT 

B-ricgton. NC« 


NC 

ft^giorv VT _ 

Ort»*n<j#<v VT 
Grind l»Wi. VT 
Caguiv PR _ 


Cegoas, PR 
Gu-sbo. PR 
San Umt, PR 
'Outt fcuenaa, PR 
Carey. PR 
C<y«, pr 

C**or\ OH_,_ 

Carrol OH 
SrarV OH 
Casou WY.. 


^ONL WV 

Cacaf RapdiW_ 

Unn. tA 

c^pavHbbtnd-RirtoML» 

Oimpegn. 1 

<*•*>* 00 . SC_._ 


frmeHy.SC 
Oerteeton. SC 
krcn#«#r. SC 

C^Wtoston. WV 


WV 

Putnam. WV 

<>tocrfc-GaatonehRock MR. NCSC 
NCGa**on, NC 

UooH . NC 

MevnionOurg HC 

Pcn*»n. NC 
0mm NC 
y 0r>. SC 

<>•**«**»•. VA.. 

A **~narl«. VA 
:'aron#»y#te oty, VA 
Fk*aro>t VA 
<>*** VA 

Dw Mroo®». TN-GA...._ 

C »'»M GA 

0*da QA 
*r*t- CkA 
"Won TN 
TN 

S***i : **, Tn 


larim*. wv 

°*iQ0. A. * __ 

Coca it « 

°u p * 9 «. it 

MCHpnry, tL 

CA._ 

*•* CA 

C "f* y ’*A OH-KV-IN_ 

IN 

J 00 ^ *CY Campbutt KV 

^ f5rn ont Oh 
^-K m.OH 


Wage tndci 


10350 

.0777 

10215 

0790 

10330 

10210 

•047? 

.8180 

12322 

.ATM 

4723 
1 0005 

10060 

.0707 

1.0200 

.0502 

1 8300 
9281 

10223 

1 1791 
9247 
0870 

1 1300 
1 1581 

8287 

0706 

10030 

•10909 
I 1 0412 
0074 
0478 


9013 
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Table n—Wmee i*oe* roe \jmem Aee*s— 

ConOnued 


lABlf *.—W*GZ tNOEX FOR URBAN AUfAS— 

ConOnued 


TAOtE H.-WA6E Hrocx FOR URBA* 

ConOnued 



•guwttenfe) 


KS 

t»p»« n » o * it v *3 
M*n». PCS 

j.. .- ^-» 4 - uf 

wyBiW'Ri 

Cm MO 
Day. MO 
JacVtotv. MO 
L«Uy*tM*. MO 
PWtto. MO 
*•**0 


UMvxfc TX 
Lyr<P^g. VA- 
MvrM VA 
0"pt»c VA 
LyACtttHjrg C%. VA 


OA 


e<*. ga 

MoutNa GA 

Jo»Mt.GA 

P«ech.GA 


»»om 


» Ao*vTectDi«, TX 
BeATX 
CotyoA TX 

m _ 

TM 

BWC TN 
Grtmgar, TM 


0p«. W» 

NH , 


TM 
Sw*. TN 
CtW.TN 
PUAOtna A4 _ 
Howan). *1 
T**0fV IN 
UOmmWI 
LaOoma. A 


OM.- 

fbcAModOH 

^- 

ArWMCO. PR 
OM Aoto, PR 
Nywtgatw, PR 
Mvytgmji. PR 
San Gormoiv PR 
UWn »€<5wU 
TX 

mwXokL OR .. 


JaOisoo OR 
Mv*>.jK*-Tfei>iHM; Ft^ 
FI 


taMrvno la 
S t MtOn. LA 

.W _ 


UMCtMrtM.lA 
Oor>*!>j. LA 
UM County. H_ 
UP*. IL 

U4W* W*mi 

Po*. Ft 


MtvWtFL 


lAOCdtM’. PA 

Ljtww f E **t L J WW f . I 

Omton. Ml 
EaNXVUI 


LJMKfe, TX - 

W*00. TX 
Lot Cajc**. NM . 


>A/*.N» 



IRF7 

tWM 


FRA 

FPA 


'fM 




OOand^L AR 
CM 9«f0. MS 
SNMby, TM 
TtXotv TN 
M MtMKtMiNFi 

■a 


3fT9 


(jnctslet. HE 

IW RocA-NoAh 1439 «0 Ck, t 



9K1 

mu 

t 

tmm 

i»w 

»rw 


lono*9. AR 
PiAMN. AR 
&mNi AR 

long*nrMorMMA TX_ 
G**w TX 

Htrroon. TX 

laranvEiyn*, OH - 

OH 


Lot Awjmiong BoocK, CA 
lOtAnget^CA 
KV IN 
IN 
IN 


KV 

.MAX'VJtV KV 

nr 
p. KV 
Lubboc*. TX _ 


Autf^g*. Ai 


EVnoro. Al - 
Mcrtgomory. AL 

Murot 

N 

Ml— 
MutNfcgoa Mi 

lfl _ 


CoMMr.FL 

iTN . 


* M 
f * 


vmart 


Oo»«viwn. TN 
0***>n. T* 
OicMotv TM 
^•o*to*v tn 
RutfSdftordL TN 
Summer, TN 
WAHNon, TN 
WfeOA. TN 
n«m*u'Su*o%.nv. 


IJ3F 
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T «.BtE il.—W age Index for Urban areas— Table II.—Wage Index for Urban Areas— Table ii. — Wage Index for Urban Areas— 

Continued « Continued Continued 


Often »ea iconMrtuent court** or county 
etXmelenia) 


So no*. NV 

New Bodlord-Fai fever Atteboro. MA 

Br.itol MA 

Now M**«rvWest Haverv Waterbury Manderv 

CT H 


New Haven. CT 
New London Norwich, CT 
Hr* London. CT 

New Onoant, LA _... 

jetervxv LA 

0»ean*.LA 
SL Bernard. LA 
St Oar**. LA 
St John Tha GapftsL LA 
St Tammany, LA 
New York, NY .... 
a* on* NY 
King* NY 
New York Oty, NY 
Putnam, NY 
O^eer*. NY 
Ticnmondl NY 
Hcckiard, NV 

IT, NY 

L NJ __ 

. NJ 
* NJ 
NJ 

Onion NJ 

Nognra Faftk NY - 


V'-tcA-VYgete Beach Newport 

Owsapeate Cay. VA 

C.^xjceeMr, VA 
K»mp«>n Oty. VA 
J«frv» C4y Co. VA 
Ne*pon New* Cay VA 
NortoA. Cay VA 
p uQuoaon VA 
PtK^vno^h Cay. VA 
SjhoA C*y. VA 
Vrgirva Beach Cay, VA 
W.iw'mburgCay. VA 
YO*. VA 

Owiland CA___ 

A^neda. CA 
Conor* Coats. CA 
CXute.FL 


VA 


Manon. Fl 
<*>-*** TX_ 

Edor. TX 

Oklahoma Cay. OH 

IN- 


r v«et»od OK 
Logan. OK 
MtO*n,OK 

Oiahoma. OK 
Pttewalem*. OK 

0»rmp*. WA_ 

ThuteXV WA 
Omaha. NE 4A..._ 
^ctewaitam*. IA 
Oougiaa,NE 
Swoy. NE 
*MNngtafeNE 
Orange County, Ny 
O range NV 

O'tando. Fl._\ 

0»ange. TOL 
OkwoAFL 
Senvfoi*,FL 
0 **hfeCro.KY_ 


0.nardVentura, CA.. 

VemuKCA 
p anawa Cay. Fl _ 
ft»r Ft 

p *^*tegManeiia. WVOM 

Aavh^g^OH 

*«*. wv 

p *cagouta MS___ 

Jackson. MS 


. —l fl 

Sarta Rosa. FL 

^Oteii_ 

**na tL 
Tamwea. 1 

* •JudRord. A 


Wage ndoi 


9641 

IMS? 
10617 
1 1.0104 


1.3378 


1 1001 


0665 
,9 ?30 


1.3334 

I 96*6 
I 1.0451 
10400 


I 10750 
.9667 

10706 

10135 

19013 
i 1959 
I 0955 
10302 

I 1 13«0 
9063 

1 1391 


LHten area (oonsMuent coxites or county 
•Qurvafene*) 


PteadcUVna PANJ 
0unng»on, NJ 
Camden. Nj 
Grouc ester. NJ 
Buck*. PA 
Chester PA 
Delaware. PA 
Montgomery. PA 
PA 

AZ. - 


Mrccet AZ 
Pme Bh/t Afl 
Johcrson. AR 
Petaburgh. PA 


Ategncny PA 
Fayette pa 
W ashington PA 
Westmorland PA 

Pasted MA __ 

Berksh/a MA 
Ponce. PR_. _ 


Juana Oar PR 
Ponce PR 
Portland. ML 


Corteenarni ME 
Sagadahoc, ME 
York. Mf 
Portend. OR 


Clackamas. OR 
Mkntnomah. OR 
Washington. OR 
Yamna. OR 

PortrryvuiMJover Rochaster, NM_ 

Rockingham. NM 
Strahord. NH 

Poughkeepsie MY .. . 

Dutches* NY 

Providence Pawtucket Woonsocket Rl 
Bnaaot Ri 
Kent Rl 
Newport Rl 

ntAWXi rl* 

Suvrmde Ri 

tilaaK nfWwa fl i 

Ml 

PreroOam. UT - - 

Utah. UT 
Pueblo, CO, 


Puwt*> CO 
Racme. Wl 
Raofw*. Wl 
Reksgb-Ourhem. NC. 
Dumam. NC 
FrankkrvNC 
Orange NC 
Wake NC 
Rap*d Oty, SO 


Pennington SO 

Raadng PA. __ 

Berks. PA 
RedCkng CA 
Shasta CA 
NV . 


Waahoe. NV 

Rcrtand Kennewck. WA _ 
Benton WA 
FMIn, WA 

Richmond Peietsbu*®. VA __ 
Ohate* 0% Co. VA 
OhestertekL VA 
Cdom* Hearts Oty. VA 
Dmmdd*. VA 
GoocNand VA 
Hanover. VA 
Hennco. VA 
Hopewvh C4y. VA 
Now Kent. VA 
Petersburg Cey. VA 
Powhatan. VA 
Prmce George. VA 
fechrwondOty, VA 
fererado-San Bernardino. CA 
Rrrerado. CA 
San Bernard*** CA 
i. VA 


Boteiourt VA 
Roanoke. VA 
Roanoke Oty. VA 
Salem Oty. VA 


Olmsted. MN 


Wage mde« 


1 1796 


10669 
19092 
1 1529 

10278 

6683 

9692 

1 1393 

0132 

1 1219 
9991 


9243 
1 1232 
10078 
10295 

8823 

10412 
1 0444 
12472 
.9749 

9472 


1 1300 

0796 


10277 


Urban area (oonsMuort COunhas or oourty 
eQurvatontsj 


r. NY _ 

NY 

WVOC, WT 

Ontano. NV 
Orteane. NY 
Wayne. NY 

Rocslord. A, _ 

Boone A 
Winnebago. »L 

Sac/amerto. CA _„_...... 

Eldorado. CA 
CA 

CA 

Vdo.CA 

Sagmaw-Bay CityANAand. Ml 
Bay. Ml 


Sagnaw. Mi 

St OouCL MN 


Sharbuma. MN 


SI Joeeph MO ..... 

Buchanan. MO 
S< Lours, MO-H 

Orton. IL 

n. 

a 

Monroe. IL 
St Oar IL 
Ffanfckn. MO 
Jeherson. MO 
St Ctehes. MO 
SI Lours. MO 
St Lm Gey. MO 

Ss*m. Or._ _ 

Manon. OR 
Po«kOR 


Monterey CA 
Salt USe CM, Ogdon. UT 
Die UT 
Sax use. UT 
Wobo*. UT 

San Angc4o, TX _ 

Tom Green. TX 

San Artono. TX _ 

Bc«a» TX 
Comal TX 
Guadalupe Tx 
San Dwgp. CA . 


CA 


Sen Diego. CA 
San Francisoa CA — 
Mann. CA 
Sen Francisco. CA 
San Matno. CA 

San Jose CA _ 

Santa CM. CA 
San Juan. PR ..._ 


Barcelona. PR 
Bayoman. PR 
Canovanas PR 
Caro»r*i PR 
Calano PR 
Corots l. PR 
Dorado PR 
Fajardo. PR 
Fddi. PR 
Gutynabo. PR 
Ht^racao PR 
Amcos. PR 
Loa Piedras, PR 
Utti PR 
Lugjeo PR 
Manas PR 
Naranjno PR 
Ro Grande. PR 
San Juan. PR 
Toe Juan. PR 
Toe Ba* PR 
TrofdO AAo. PR 
Vega Alta. PR 
Vega. Baja. PR 

Santa Barbara Sami Manaiompoc. CA 
Santa Ba-tem CA 

Santa Cru*. cia 
Santa Gut CA 

Sima re NV ___ 


i Fa. Nm 


Wage mde* 


10207 


10479 

1 2022 


1 1053 


0117 


9937 

10853 


1 0266 

13264 

94C0 


9516 


11559 

13993 


1 3536 
6151 


1 H23 
12056 


10716 
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Appe now.—Derivation Of "Market Basket" Inocx for SNF Routine Service Costs 



tSeci. HOB.16141b). 1<»1(,)(||. 18661 k). 1871. 
nnd 1688 of the Social Security Act 42 U.S.C 
1302. 1395f(b), 1395x(v)fl), 1395cc(a). 1395hh. 
wd 1395yy) 

I Catalog of Federal Domestic Assistance 
I'rograni No. 13.773, Medicare—Hospital 
Insurance Program) 

Hated: August 13,1085. 

C. McClain liaddow. 

Actinx Administrator. Health Core Financing 

d ^ bn in is: nit ion. 

Approved November fi. 1965. 

Margaret M Heckler. 

Secretary, 

|FR Doc. 85-27787 Filed 11-21-85; 8 45 am) 

B‘LUWO COOf 4 '70-01-41 


IBERC-333-PNJ 

Medicare Program; Schedule of Limits 
on Skilled Nursing Facility Inpatient 
Routine Service Costs 

agency: Health Care Financing 
Administration (HCFA), HHS. 

action: Proposed notice. 


summary: This proposed schedule of 
limits would revise the single Medicare 
reimbursement limit that was published 
in the Federal Register (47 FR 428W) on 
Sep I ember 29.1982 insofar as that nolice 
applied to hospital-based skilled nursing 
facility (SNF) inpatient routine service 
costs. Separate reimbursement limits for 
freestanding and hospital-based SNFs 
arc required by the Deficit Reduction 
Act of 1984 (Pub. L. 98-389). This notice 
proposes different cost limit schedules 
for hospital-based SNFs for cost 


reporting periods beginning on or after 
October 1.1982 and prior to July 1.1984, 
and for cost reporting periods beginning 
on or after July 1,1984. Freestanding 
SNF cost limits would remain the same 
as those published in the September 29, 
1962 cost limits notice. 

oate; To be considered, comments must 
be mailed or delivered to the 
appropriate address, as provided below, 
and must be received by December 23. 
1985. 

address. Address comments in writing 
to the following address: Health Care 
Financing Administration. U.S. 
Department of Health and Human 
Services. Attention: BERC-333-PN. P.O, 
Box 26676, Baltimore, Maryland 21207. 

If you perfer, you may deliver your 
comments to one of the following 
addresses: 
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Room 309-G. Hubert H. Humphrey 

Building, 200 Independence Avenue 

SW., Washington. DC; or 
Room 132, East High Rise Building. 6325 

Security Boulevard. Baltimore, 

Maryland. 

In commenting, please refer to file 
code BERC-333-PN. 

Comments will be available for public 
inspection as they are received, 
beginning approximately three weeks 
after the date of publication of this 
document, in Room 309-C of the 
Department’s offices at 200 
Independence Avenue SW.. 

Washington. D.C., on Monday through 
Friday of each week from 8:30 a.m. to 
5:00 p.m. (phone: 202-245-7890). 

FOR FURTHER INFORMATION CONTACT: 
Steve Kirsh. (301) 594-9465. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Section 1861(v)(l) of the Social 
Security Act (the Act) authorizes the 
Secretary to set prospective limits on 
allowable costs incurred by a provider 
of services that will be reimbursed 
under Medicare. These limits are based 
on estimates of the costs necessary for 
the efficient delivery of needed health 
services. Implementing regulations 
appear at 42 CFR 405.460. 

Under this authority, we published in 
the Federal Register (47 FR 42894) on 
September 29.1982, a schedule of limits 
applicable to cost reporting periods 
beginning on or after October 1,1982. 
That schedule consists of a single set of 
cost limits for hospital-based and 
freestanding SNFs. as required by 
section 102 of the Tax Equity and Fiscal 
Responsibility Act of 1982 (Pub. L 97- 
248). Section 102 added section 
1881(v)(l)(E)(i) to the Act, which 
eliminated separate limits for hospital- 
based and freestanding SNFs for cost 
reporting periods beginning on or after 
October 1,1982. After we published 
these limits, section 605 of the Social 
Security Amendments of 1983, Pub. L. 
98-21. placed a one-year moratorium on 
the application of section 102 and 
required input from the Secretary on the 
use of the single limits. Implementation 
of section 605 did not occur in 
anticipation of the legislation contained 
in the Deficit Reduction Act of 1984. 

II. Deficit Reduction Act 

Section 2319 of the Deficit Reduction 
Act of 1984 (Pub. L. 98-369). enacted on 
July 18,1964, revised sections 1861 
(v)(1)(E) and (v)(7) of the Act and added 
a new section 1888 to the Act. This 
legislation provides new authority for 
the payment of routine service costs to 
skilled nursing facilities. The provisions 


of the September 29.1982 single limits 
schedule continue to apply to 
freestanding SNFs. but under this 
legislation, separate limits will apply to 
hospital-based SNFs. Section 2319 of 
Pub. L. 98-369 also provides that, for 
cost reporting periods beginning on or 
after October 1.1982 and before July 1, 
1984. the cost limits for routine serv ices 
for urban and rural hospital-based SNFs 
must be 112 percent of the mean of the 
respective routine costs for urban and 
rural hospital-based skilled nursing 
facilities. 

Prior to the single schedule of limits 
required by Pub. L. 97-248, separate 
schedules were published. Under these 
schedules, the SNF cost limits for 
inpatient routine services were 
calculated at 112 percent of the mean of 
the routine costs for freestanding and 
hospital-based SNFs. respectively. 
Further, the routine costs considered for 
each comparison group were the routine 
costs attributable to the particular 
group, and these costs were divided 
between labor-related costs and 
nonlabor costs in urban and rural 
standard metropolitan statistical areas 
(SMSAs) as defined by the Bureau of 
Labor Statistics (BLS). The comparison 
groups were as follows: 

• Hospital-based SNF9—SMSA 
(urban) 

• Hospital-based SNFs—Non-SMSA 
(rurall 

• Freestanding SNFs—SMSA (urban) 

• Freestanding SNFs—Non-SMSA 
(rural) 

Section 2319 of Pub. L 98-369 also 
provides that for cost reporting periods 
beginning on or after July 1.1984— 

• Separate cost limits for hospital- 
based and freestanding SNFs will 
continue; 

• Cost limits for freestanding SNFs 
will continue to be 112 percent of the 
mean freestanding inpatient routine 
service costs for SNFs in urban and 
rural areas, respectively; 

• Cost limits for hospital-based SNFs 
will be set at the appropriate 
freestanding limit plus 50 percent of the 
difference between the freestanding 
limit and 112 percent of mean hospital- 
based inpatient routine service costs for 
urban and rural SNFs respectively; and 

• Cost differences between hospital- 
based and freestanding SNFs 
attributable to excess overhead 
allocations (as determined by the 
Secretary) resulting from title XV11I 
principles are to be recognized as an 
add-on to the cost limit for hospital- 
based SNFs as determined by the 
Secretary. 

This notice would implement the 
changes for hospital-based SNF cost 
limits mandated by section 2319 of Pub 


L 98-369 for cost reporting periods 
beginning on or after October 1.1982. 

For cost reporting periods beginning on 
or after October 1,1982. the freestanding 
SNF cost limits would remain the same 
as those published in the September 29. 
1982 cost limits notice. (However, please 
note that elsewhere in this issue of the 
Federal Register we are proposing 
another revised schedule of limits for 
both hospital-based and freestanding 
SNFs effective for cost reporting periods 
beginning on or after October 1.1985. 
This revised schedule of limits is based 
on the most recent data available for 
hospital industry wages, SNF costs, and 
the SNF market basket.) 

III. Tables and Appendices 

The following tables and appendices 
are provided after section XI. Schedule 
of Limits; 

Cost Reporting Periods Beginning on or After 
October 11982 and before [uly /. 1984 

Table A-I—Hospital-Based SNF Croup Limits 
Table A—II—'Wage Index for Urban Areas 
Table A—HI—'Wage Index for Rural Areas 
Tabic A-IV—Cost Reporting Year 
Adjustment Factors 

Appendix A-I—Derivation of Market Basket 
Index for SNF Routine Service Costs. 
Appendix A—II—SMSA/NECMA Constituent 
Counties 

Cost Reporting Periods Beginning on or After 
July h 1984 

Table B-I—Hospital-based SNF Croup Limits 
Table B—II—Wage Index for Urban Areas 
Table B— 111— 1 Wage Index for Rural Areas * 
Table B-IV—Cost Reporting Year Adjustment 
Factors 

Appendix B-I—Derivation of Market Basket 
Index for SNF Routine Service Costs 

IV. Hospital-Based SNF Limits— Major 
Provisions 

There are two revised schedules of 
cost limits for hospital based SNFs. One 
schedule would apply to cost reporting 
periods beginning on or after October l. 
1982 and prior to July 1.1984 (see table 
A-I). The other would apply to cost 
reporting periods beginning on or after 
July 1,1984 (see table B-I). These 
revised schedules of limits would 
provide for the following: 

A. Excluded Costs 

For hospital-based SNFs, the limits on 
SNF per diem inpatient routine services 
cost would be adjusted by excluding 
capital-related costs (sec section Vill 
Methodology for Determining per Diem 
Routine Service Cost Limit). Inpatient 
routine service costs in the data base 
have also been adjusted to reflect the 
elimination of the inpatient routine 
nursing salary costs differential (see 
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section V. Summary of Change* in 
Methodology). 

R Urhan/iiumJ locution 

We would use* a classification system 
hosed on whether a SNF is loca!«*d 
within an SMSA or metropolitan 
statistical area (MSA) fsce section V. 
Summary of Changes in Methodology). 

C. Data 

Actual SNF routine service per diem 
cost data from Medicare cost reports to 
derive the limits would be used (sec 
section VIII. Methodology for 
Determining per Diem Koutine Service 
Cost Limit). 

IX Market Basket 

We would use a market basket index 
that we developed lo refiecl changes in 
the prices of goods and services 
purchased by SNFs (see sections V. 
Summary of Changes in Methodology 
and VI. Summary of Retained 
Methodology: Appendix A-I for cost 
reporting periods beginning on or after 
October 1, 1982 and Indore July 1. 1984. 
and Appendix B-l for cost reporting 
periods beginning on or after July 1, 

1984). 

£ Wage Index 

We have included a wage index for 
c ost reporting periods beginning on or 
•dter October 1.1982 and before July 1. 
1«W4 (see Tables A-lf and A-IIIJ and an 
updated wage index for cost reporting 
periods beginning on or after July 1. 1984 
|nee I aides B-ll and B-III). Sec sections 
V Summary of Changes in Methodology 
und VI. Summary of Retained 
Methodology for discussions of the wage 
index. 

f" Cost of Lit tag Adjustment 

A cost of living adjustment to the 
nunlabor component of the limits for 
SNFs located in Alaska, Hawaii, Puerto 
rico and the Virgin Islands is included 
i*ee section VI. Summary of Retained 
Methodology). 

C Computation of the Limits 

hor cost reporting periods beginning 
»n or after October 1.1982 and before 
u »y 1- 1984. the hospital-bused SNF 
liniils would be set at 112 percent of the 
mean per diem routine service costs of 
PiJc h hosptial based group [that is. 
urban or rural). 

Separate limits for hospital-bused and 
^'estanding SNFs would continue for 
reporting periods beginning on or 
'dter July 1 . 1984 . The separate limit for 
r ei!standing SNFs in urban and rural 
'*r«*as would continue lo be 112 percent 
the mean per diem routine service 
<:ngl * of urban and rural freestanding 


facilities, respectively, i lowever. limits 
for urban or rural hospital based SNFs 
would be set at the appropriate limit 
applicable lo freestanding facilities plus 
50 percent of the difference between the 
limit for freestanding facilities and 112 
percent of the mean per diem routine 
service costs for hospital-bused facilities 
plus an AM) add-on as determined by 
the Secretary (see section V. Summary 
of Changes in Methodology). 

//. AfrC Addon 

For cost reporting periods beginning 
on or after July 1 . 1984. we would 
provide for an AM) add on to the limit. 
The add-on adjustment is specifically 
related to the allocation of costs in the 
A&G cost center. (See section V. 
Summary of Changes in Methodology.) 

/. Schedule of Hants 

Based on the methodology described 
above, we developed a revised schedule 
of per diem dollar limits (see Tables A-l 
and B-l). 

V. Summary of Changes in Methodology 

The revised schedule* of limits 
incorporate the following changes in the 
methodology (changes from the previous 
methodology applicable to cost 
reporting periods beginning on or after 
October 1 . 1981 and prior to October 1 , 
1982) used to determine the cost limits: 

A Changes Applicable to Cost 
Reporting Periods Beginning on or After 
Octolier t. 1982 and Before July L 1984. 

1. Statutory Change 

We would use separate schedules of 
limits for hospilu1-ha9ed and 
freestanding SNFs and the SNFs would 
be paid on the basis of the policy for 
calculating limits for reimbursement that 
was in effect prior to the passage of Pub. 
L 90-309. 

Under this system, the limits for 
freestanding facilities would be set at 
112 percent of the mean per diem routine 
service costs for freestanding urban and 
rural facilities, respectively. Similarly, 
the limits for hospitul-bascd facilities 
would be set at 112 percent of the mean 
per diem routine service costs for urban 
and rural hospital-based facilities, 
respectively. 

2. diminution of Inpatient Routine 
Nursing Salary Cost Differential 

In the past, we recognized u per diem 
rate ubove the facility's average costs 
for all patients for impatient routine 
nursing care furnished lo aged Medicare 
patients. (The differential was also 
applied to pediatric and maternity 
patients, who also are assumed to 
require a greater amount of routine 
nursing services than other patients.) 


This was called the ‘ nursing salary cost 
differential". The differential was not an 
add-on lo the total routine nursing 
Hilary costs incurred by a provider, but 
rather a reallocation of the actual 
routine nursing salary costs between 
aged, pediatric, and maternity patient* 
and all other classes of patients. It 
presumed lh.it. o* the average, aged 
pediatric and maternity patients receive 
more routine nursing services than do 
other patients. 

The effect of the nursing differential 
was that the Medicare program 
recognized a higher than average routine 
per diem cost for aged, pediatric, and 
maternity patients and a lower than 
average per diem cost for all other 
classes of patients. (Disabled Medicare 
beneficiaries are counted in the “all 
other" caleguiy unless they are also 
pediatric or maternity patients, and the 
lower than average per diem is 
applicable to that class of patient.) 

The total impact of the differential on 
a particular facility's Medicare 
reimbursement varied, depending on the 
provider s patient mix. If ail of the 
providers patients were aged, pediatric 
and maternity, no differential was 
applicable. 

We recognized a nursing salary 
differential equal to &5 percent of the 
provider's average per diem nursing 
salary costs for SNFs, However, section 
103 of Ihib. L 97-248 amended section 
18f>1(v)(1) of the Ac! to state that 
"regulations may not provide for any 
inpatient routine salary cos! differential 
as a reimbursable cost for hospitals and 
skilled nursing facilities." According to 
its terms, section 103 is effective for all 
cost reporting periods subject to the cost 
limits proposed in this notice. Therefore, 
thq limits properly would not recognize 
uny nursing salary cost differential. 

Section 103 has also necesiritated an 
adjustment of the cost limits because all 
of our current cost report data 
incorporates the inpatient routine 
nursing salary differential in Medicare 
costs. We have adjusted the SNF data to 
exclude the differential and the cost 
limits proposed below reflect this 
adjustment. Because the majority of 
days of care in a SNF are aged days, the 
effect of the adjustment on the limit is 
not significant. 

3. Use of Combined Wage Index 

We have changed the methodology 
used to compute the limits to include a 
combined wage index. This change is 
purely technical and, as discussed 
further below, has no effect on the 
amount of the limit for any SNF. 

In developing and applying the 1979, 
1980. and 1901 cosl limit schedules. %ve 
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used a hospital wage index to account 
for differences in the level of labor- 
related costs among the areas in which 
SNFs are located. To develop this wage 
index, we first calculated the national 
average wage for hospital workers in 
urban (SMSA or NECMA) areas, and a 
separate national average wage for 
hospital workers in nonurban (that is. 
non-SMSA and non-NECMA) areas. We 
then divided the average wage for each 
urban and nonurban area by the 
appropriate national average (urban or 
nonurban). This calculation resulted in a 
separate index value for each urban 
area that reflected the wage level for 
that area relative to the national 
average of all urban areas. The 
calculation also resulted in an index 
value for each nonurban area that 
reflected the wage level for that area 
relative to the national average for all 
nonurban areas. We call this type of 
index, which relates the average wage 
for each individual area to separate 
urban or nonurban national averages, a 
•'split" index. 

Because the wage index we used to 
calculate the September 30.1981 limits 
is a split index, there are some cases in 
which the index value for an urban area 
is lower than the value for an adjacent 
nonurban area. The use of the split 
index has caused concern and confusion 
among SNFs in urban areas. To avoid 
further confusion on this point, we have, 
in developing the hospital-based SNF 
limits in this notice, used a “combined" 
wage index that relates the average area 
wages for both urban and nonurban 
areas to a single national average wage 
for all areas. Although the change from a 
split to a combined wage index has no 
effect on either the accuracy or the 
dollar amount of any SNF s limit, we % 
believe use of a combined index will 
permit direct comparison of the index 
values for urban and rural, and thus 
moke it easier for SNFs to understand 
how the wage index values for their 
areas were computed. The following 
example demonstrates that the final 
result using a split wage index, is 
identical. 

Examp fa 

(1) Split Wage Index = .8824 

Labor share - $41.33 

Labor deflated costs: $44 33 divided by 
.8824 $50-24 

Mean labor deflated costs - $45.85 

Area labor share limit: $45.85 times 
.8824 $40 48 

(2) Combined Wage Index « 9894 

Labor share * $44.33 

Labor deflated costs: 544.33 divided by 
.9894 - $44 80 

Mean labor deflated costs - $40 89 

Area lubor share limit. $40.89 times 
.9894 $40 46 
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The following hypothetical sample 
array is the source of the data used in 
this example. The split and combined 
wage index used in the hypothetical 
sample array were derived as shown 
below. 


Hypothetical Sample 



Urban or rural national average monthly 
hospital wage = 

Total urban or rural average 

monthly hospital wage ^ 6,575 

Number urban or rural areas 


Combined national average monthly hospital 


wage « 

Total urban average 
monthly hospital 
wages plus total 
rural average 
monthly hospital 
wages* 


Number urban areas 
plus number rural 
areas 


16375 + 4990* 
10 


«-$1137 


Example 

(1) Computation of Split Wage Index 
Area 1 average monthly hospital 

wage = 5900 

Urban or rural national average monthly 
hospital wage = $1275 
Area 1 split wage index: $900 divided by 
$1275 = 7059 

(2) Computation of Combined Wage Index 
Area 1 average monthly hospital 

wage = $900 

Combine average monthly hospital 
- wage = $1137 

Aren 1 combined wage index: $900 divided 
by $1137=.7916 

Hypothetical Sample Array 


1 

2 

3 

4 

Am 

Labor 

B0 22 


Labor oaflaiwi 
coat "wing- 

SpM 

Com 

S041 
• IM 
ryjM 

Com 

b*vc-i 

«*9# 

t - - 

40 10 

7059 

.7916 

$56 Si 

isoae 

2 - . 

37 50 

§235 

§235 

<5 54 

40 61 

3 

44 33 

8824 

9694 

5024 

44 80 

4 . 

51 33 

1 1765 

13193 

43 62 

MK 

5 -.- • 

4«B5 

t 4110 

1 5631 

33 04 

29 47 

MOT labor 0*6*4*} Array*} Costs i 

■ 

45 65 

4089 


■CoK*tv> 2 by comrtcxxxjnfl vafc* « CQkjtr* 3 


•Total rural average monthly hospital 
wages are computed from average monthly 
hospital wages fur five rural areas. 


5 

6 

7 

6 

Atm 

Wage njn 

Mot labor 

Araabv 

41 

Spirt 

Com 

bmeo 

<Mand coat 

(Labor 

wage wtn 

U*OQ 

Com 

bnCKJ 

mg* 

mde» 

9p« 

•age 

odcj 

Com. 

brnod 

«ago 

«}•« 

> ~ ... - .— — .. 

3 . - . -. — 

7059 

6235 

6624 

1 1765 

1 4116 

7916 

9235 

9694 

13193 

1 5631 

45 65 
4565 
45 05 
4565 
4565 

40 M 
40 69 
40 99 
4060 
40 60 

32 37 
37 79 
40 46 

63 94 

64 73 

22 V 
37 76 
40 46 
5394 

64 73 


'CoAim* 7 by appropr ia te 


In developing the wage index for the 
limits, we have also used approximate, 
rather than actual, index values for 
some areas. (These approximate values 
are identified by asterisks in Table A-1L 
A-IIL B-IL and B-1II) We have done 
this because the BLS, which supplies the 
data on wages and numbers of 
employees that we use to calculate the 
wage index, has Informed us that its 
confidentiality requirements prohibit it 
from disclosing actual data for areas 
that include fewer than three reporting 
units. (A reporting unit need not be a 
single hospital. "Reporting unit" is 


defined by BLS as the smallest unit for 
which data are recorded on the 
employer's contribution report. For 
example, two facilities in the same area 
owned by one employer could appear as 
one reporting unit.) To make it possible 
to calculate limits for these areas, we 
have asked the BIS to identify the areas 
having wage index values numerically 
closest to, but not less than, the areas 
for which it cannot supply actual data 
In Ihe case of each area for which actual 
data are unavailable, we have 
substituted the wage index value 
identified by BLS as being closest to the 
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tictual value. We believe that Ihe use of 
approximate rather than actual values 
for these areas will not affect the 
accuracy of the limits significantly, and 
will assure that no SNFs limit is 
reduced because actual data for its area 
are unavailable. 

We have also, in developing Ihe wage 
index used for the limits, exluded data 
for Federal government hospitals. 
Because these hospitals typically use 
national pay scales, the amounts they 
pay their employees do not necessarily 
reflect area wage levels. They also do 
not normally participate in the Medicare 
program and. therefore, excluding these 
data is appropriate. For cost reporting 
periods beginning on or after October 1* 
1982 through June 30.1984. we have 
included wage indexes in Table A-II for 
those newly designated SMSAs and 
NECMAs that were classified as such as 
a result of the 1980 census. (See 
appendix A-II for listing of newly 
designated SMSAs and NECMAs.) For 
cost reporting periods beginning on or 
after July 1. 1984. we have changed 
designations from SMSA to MSA as 
discussed in Paragraph B.2. below. In 
addition, we now have wage indexes for 
Puerto Rico. This means that the 
hospital-based cost limits in this notice 
• an now be applied to SNFs in Puerto 
Rico. (See Tobies A-II, A-lll. B-ll and 

B-1IL) 

// Changes Applicable to Cost 
Reporting Periods Beginning on or After 
July /. 1984 

1 Statutory Changes 

a. We would separate schedules of 
limits for hospital/based and 
freestanding SNFs. 

b. The cost limits for hospital-based 
SNFs in urban areas would be equal to 
the limit for freestanding SNFs located 
in urban areas plus 50 percent of Ihe 
amount by which 112 percent of the 
mean per diem routine service costs for 
hospital-based SNFs located in urban 
areas exceeds the limit for freestanding 
SNFs located in urban areas plus the 
administrative and general (A&G) add¬ 
on. 

c. The cost limits for hospital-based 
SNFs in rural areas would be equal to 
f he limit for freestanding SNFs located 
m rural areas plus 50 percent of Ihe 
'mount by which 112 percent of the 
nman per diem routine service costs for 
hospital-based SNFs located In rural 
ureas exceeds the limit for freestanding 
1 NFs located in rural ureas plus the 
^&G add-on. 

Hie following illustration is provided 
h r the calculations of the hospital- 
'us^d SNF limits for cost reporting 


periods beginning on or after July 1. 1984 
(Table B-I): 


Cost Limit Data Hospital-Based SNF’s 


1 »2 WMrt o» ho*c*»* based 

Oban 

Rmal (norv 

mean cost 

(MSA) 

MSA) 

81 3?9 percent tabor 

$67 61 

$75 66 

18671 percent nonfat x*. 

22 IS 

15 13 

Tout __ 

106 76 

90 76 


Calculation Of 50 Percent Difference Be¬ 
tween 112 Percent of Hospital-Based 
Mean Cost ano the Frees tanoino Limit 



I ^ 

]~ Noniafcor 

Urban (MSA) 

11? percent Of hQfpAAMwMd 
•Win CM) .. n ■ 

F<wtanrtng SNF IwiM (47 FR 
42694) • _ J _ 

$67 81 

-43 91 

$22 15 

1206 

(V»€fAnc# _—- , . , 

43 70 

1006 

50 percent c* 

Plui IrncMandng SNF femil 
(47 FR 42694)* __ 

21 65 

4391 

18 8 

1209 

Hoep4atbaaeO SNF torn 

65 76 

171? 

Rural (NorvMSA) 

11? port •of «( HoapMMiMOd 

mean COM _ __ 

FfOOAUndnQ SNF Urn* (47 FR 
42694)* __ 

$7586 

-4661 

$1513 

- 10 46 

Drtarence 

29 05 

468 


50 percent of deference _ 

PXia **cananOng SNF fcmrt 

,-»• 42694)* _ 

M04O14I tonod SNF ftrrvi 

14 53 

4861 

61 14 

2 33 

1048 

1261 

* Umrt adjusted to July 1, 1964 



d The A&G add-on would be 



calculated by first determining the 
difference in average A&G per diem 
costs allocated directly to the inpatient 
routine SNF cost center between 
hospital-based and freestanding SNFs in 
MSA and non-MSA locations. This 
difference would then be divided by the 
appropriate hospital-based SNFs 
average routine cost per diem to arrive 
at the percentage of A KG costs in 
routine cost per diem. The percentage 
would then be multiplied by 50 percent 
of the amount that 112 V of the hospital- 
based mean coal exceeds the 
freestanding limit, as described above. 

The resulting amount would then be 
subtracted from the A&G difference 
between hospital-based and 
freestanding SNFs. This adjustment 
would be made so that the A&G add-on 
would not duplicate the portion of the 
dollar difference of A&G costs already 
contained in 50 percent of the amount by 
which 112% of the hospital-based mean 
cost exceeds the freestanding limits. 

The resulting A&G amount would be 
multiplied by the percentage of SNF 
costs attributable to wages, fringe 


benefits, health service costs, business 
service costs, and other miscellaneous 
expenses to arrive at the labor and 
nonlabor dollar amounts in Table B-I. 
the A&G add-on would then be added to 
the hospital-based limits. 

After examining the expenses that 
constitute the bulk of the cost 
differences between hospital-based and 
freestanding facilities, we have 
concluded that, apart from the A&G cost 
center, the allocation procedures are not 
the chief contributor to the cost 
difference between the two types of 
facilities. We note that hospitals and 
SNFs. regardless of type, use the same 
rules of allocation. 

The following illustrates our 
calculation of the A&G add-on: 


A&G Difference 



Urban 

Rtaal 

1 HosprtALbAttd SNF A&G Moan • 

$7 64 

$6 38 

2 FreeMandng SNF A&G Mean • 

363 
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$4 01 
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t tending imi 

4 A&G Otftervnco (from me 3) 

5 Average Room# Com (ii?% of me 
Hoap4aM**ed SNF mean coal equals 
$109 76 dnnoed fry 112% for urban 
area and $60 79 dmded by 112% lor 

$4 Of 
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n*M aroatt ____ 

6 FVcem of MG Offteronc* to Roume 

197 90 
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112% Of Ihe hoecNtet-bAMO SNF mean 

409 

336 
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$26 88 

$1666 
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11 10 

$0 57 


A&G Ada On 
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11 MG Add-On (me 9 Nea me 10) _ 

$4 01 

110 

$2 75 
- 57 

$2 91 

$218 

1 Wage Deflated Means 
'See computation for total ooM met 
baaed SNF§ n section V6 

data lot hoaptal- 


Labor j 

1 Non- 
•aoor 

Oban MG addon ~ $2 91 ___ 

Rural MG addon-$2 18 

$237 

1.77 

$0 54 
41 


2. Other Changes 

a. The classification system used to 
develop the limits contains a technical 
change regarding the definition of urban 
and nonurban Areas. Schedules of limits 
previously published used SMSAs and 
non-SMSAs (and NECMAs and non- 
NECMAs in New England) to designate 
urban and nonurban locations. 

On June 30.1983, OMB implemented 
changes in Ihe terminology and 
definitions that it uses to classify urban 
areas (OMB press release dated June 27. 
1983. OMB-83-20). Effective June 30. 
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1983 the term “standard metropolitan 
statistical areas" was replaced by the 
term “metropolitan statistical areas”. 

A metropolitan statistical area is a 
geographical area having a large 
population nucleus with adjacent 
communities that have a high degree of 
economic and social integration with the 
population nucleus. Standard 
metropolitan statistical area definitions 
were first developed and issued about 
30 years ago. 

Data available for metropolitan areas 
include statistics on population, housing, 
industry, trade, current employment and 
payroll data, local housing markets, and 
labor markets. 

The changes in terminology and 
definitions implemented by OMB on 
June 30.1983 resulted from a complete 
review of all metropolitan area data. 

OMB used commuting and other 
statistics from the 1980 census and new 
standards for establishing and defining 
metropolitan statistical areas. A 
comprehensive review and revision of 
metropolitan area definitions is 
undertaken every ten years following 
the completion of each decennial 
census. 

Metropolitan statistical areas are 
designated and defined following a set 
of standards prepared by the Federal 
Committee on MSA’s which advises 
OMB on metropolitan area definitions. 
Under the 1980 standards, an area 
qualifies for recognition as an MSA in 
one of two ways: (1) A city of at least 
50,000 population, or (2) an urbanized 
area of at least 50.000 with a total 
metropolitan population of at least 
100 ,000. In addition to the county 
containing the main city, an MSA may 
also include additional counties that 
have dose economic and social ties to 
the central county. MSAs are defined in 
terms of entire counties, except in the 
six New England States. (OMB press 
release dated January 5.1983. OMB-83- 
1 -) 

The MSA definitions and wage 
indexes are incorporated into the 
schedule of limits for cost reporting 
periods beginning on or after July 1. 

1984. 

b. For cost reporting periods beginning 
on or after July 1,1984. we would make 
an adjustment to the limits if the 
estimated market basket index rate, as 
explained in section VI. SUMMARY OF 
RETAINED METHODOLOGY, differs 
from the actual rate by at least *Yto of 
one percentage point. This is a change 
from the market basket adjustment used 
in the September 29. 1982 notice because 
in that notice the limits were adjusted to 
reflect the actual rate of increase in the 
market basket index only w hen the 
actual rate of increase exceeded the 


estimated rate by at least Vio of one 
percentage point. This proposed 
schedule allows for an adjustment to the 
limits whenever the actual rate differs 
from the estimated rate by at least Vio of 
one percentage point (that is. higher or 
lower). This change would continue the 
protection afforded SNFs when the rate 
of increase in the prices of the goods 
and services they consumed was greater 
than the estimated rate assumed by the 
limits. It would also assure that 
expenditures are not in excess of a level 
appropriate to economic trends during 
the time the limits are in effect, thus 
moderating the financial pressures on 
the Medicare Trust Fund. This policy 
change would allow the trust fund to 
benefll from any moderation in the rate 
of inflation, which is in the interest of 
current and future Medicare 
beneficiaries. By utilizing the actual rate 
in the market basket index, the limits 
would more accurately reflect price 
changes that occur during the time the 
limits are in effect. 

Following the end of each year that 
the limits are in effect. HCFA would 
determine the actual rate of increase or 
decrease In the market basket for the 
year. The data necessary to make this 
determination are usually available in 
the second quarter of the following year. 
This would allow us to make the 
determination of the actual rate by June 
30 of each year. If the actual rate differs 
from the estimated rate by at least Vto of 
one percentage point, the limits would 
be adjusted to reflect the actual rate of 
increase or decrease in the market 
basket for the preceding year. We would 
advise the intermediaries of these 
adjusted limits and publish them in the 
Federal Register. The adjusted limits 
would be used by the intermediaries to 
determine the amount of the final 
settlement for the cost reporting periods 
ending in the year for which the actual 
rate of increase or decrease has been 
determined. 

VI. Summary of Retained Methodology 

The following discussion summarizes 
the element* that we have retained for 
hospital-based SNFs from the 
methodology that was applicable to cost 
reporting periods beginning on or after 
October 1.1981 und prior to October 1, 
1982. 

A . Separate Group Limits for Labor 
Related and Nonlabor Components of 
Per Diem Routine Service Costs 

We have retained separate group 
limits for the labor-related and nonlabor 
components of per diem routine service 
cost. We calculate these separate limits 
by first obtaining actual SNF per diem 
inpatient routine service cost data for 


each SNF. Nexl. to make the data reflect 
current conditions more accurately, we 
adjust the data from ihe midpoints of the 
cost reporting periods represented in the 
data collection to the midpoint of the 
initial cost reporting periqd to which the 
limits would apply. We then separate 
each SNFs per diem cost into labor- 
related and nonlabor portions, and 
divide the labor-related portion by the 
wage index for the SNF-s location (see 
section B. below). We then compute 
separate group means for the labor- 
related and nonlabor components and 
multiply each group mean by 112 
percenL 

B. Adjustment of SNF Cost Data by 
Wage Index 

We are again using a hospital industry 
wage index to account for area wage 
differences. Use of the hospital industry 
index is necessary since industry- 
specific data are not available on SNF 
wages. Because hospitals and SNFs 
generally compete in essentially the 
same labor market for employees, we 
believe an index based on geographic 
variations in hospital wages provides an 
accurate measure of geographic 
variations in wages paid by SNFs, 

We developed the wage index from 
hospital wage data obtained from the 
BLS. The data used are those for the 
‘’hospital industry", a standard BLS 
reporting category. For cost reporting 
periods beginning on or after October 1. 
1982 and before July 1.1984, the wage 
indices are based on data for calendar 
year 1980 equivalent to those published 
in the Federal Register on September 29, 
1982 (47 FR 42894) for freestanding 
SNFs. For cost reporting periods 
beginning on or after July 1.1984. the 
wage indices are based on data for 
calendar year 1982. 

We have been advised by the BLS 
that the wage index values for some 
areas are based on estimated 1982 data 
and may need to be revised based on 
actual data that were not available 
when we computed the wage index 
values shown in Tables B—II and B-flL 
If we receive additional 1982 data that 
require further changes in uny wage 
index, we will notify the Medicare 
intermediaries of the corrected index 
and will direct them to recalculate the 
limits for the affected SNFs. 

Additionally, we want to note that wc 
are considering the HCFA survey-based 
hospital wage index for use with the 
hospital prospective payment system. In 
the June 10,1985 proposed rule 
concerning changes to the prospective 
payment system for fiscal year 1986, wc 
requested comments on this possibility 
and its implications (50 FR 24377). If we 
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decide lo adopt the HCFA survey-based 
wage index for the hospital prospective 
payment system, we may also use it for 
SNF cost limits to be effective with cost 
reporting periods beginning on or after 
October 1.1985. 

We are also exploring the feasibilty of 
developing a SNF industry-specific wage 
index system for the employee wage 
and compensation analysis data taken 
from the Medicare cost reports. If this 
alternative proves to be feasible and 
would provide a more accurate measure 
of SNF wage variations, we may use this 
type of index in future cost limit 
schedules. 

C. Use of SNF Market Basket 

We have continued to base the cost 
limits on reported costs, adjusted for 
actual and projected cost increases by 
applying the SNF market basket index. 
This market basket is used to adjust the 
SNF cost data to reflect cost increases 
occurring between the cost reporting 
periods represented in the data 
collection to the midpoints of the cost 
i sporting periods to which the limits 
would apply. 

The market basket comprises the most 
commonly used categories of SNF 
routine service expenses. The categories 
we are using are based primarily on 
those used by the National Center for 
health Statistics in its National Nursing 
Home Surveys. 

The categories of expenses are 
weighted according to the estimated 
proportion of SNF routine service costs 
attributable to each category (see 
appendices A-I and B-l). The wieghts 
f or all major categories of SNF costs are 
based on the National Nursing Home 
Surveys for 1972 and 1976. These are the 
most current and comprehensive 
sources of national data on the 
distribution of costs in SNFs. (The 
second column of the appendices 
specifies the weights used for each 
category.) 

In developing the market basket 
index, we obtained historical and 
projected rates of increase in the prices 
of goods and services in each category. 

• he market basket index table, in the 
third and fourth columns, identifies the 
price variables used and the source of 
the forecast for calendar years 1980 
through 1984 (Appendix A-l) and 1981 
through 1986 (Appendix B-l). 

The market basket index also 
provides for adjustments to be made in 
( be limits if our forecasts of economic 
trends prove erroneous. For cost 
^potting periods beginning on or after 
October 1 , 1982 thorugh June 30,1984. if 
the final rote of increase in the market 
basket index for a year exceeds the 
estimated rale of increase by at least .3 


of one percentage point the limits would 
be adjusted. For cost reporting periods 
beginning on or after July 1.1984, if the 
final rate differs from the estimated rate 
of increase by at least .3 of one 
percentage point, the limits would be 
adjusted. We would advise the 
Medicare intermediaries to use the 
actual rate to adjust each SNFs limit at 
final settlement of the SNFs cost report. 

D AppJ/cation of the Hospital Wage 
Index to Employee Benefits . Health 
Service Costs , Costs of Business 
Services . and Other Miscellaneous 
Expenses 

In developing the current schedule, we 
applied the wage index discussed above 
to five categories of labor-related costs: 
wages, employee benefits, health service 
costs, business service costs, and other 
miscellaneous costs. 

We have retained this method in 
developing this revised schedule of 
limits. The proportion of adjusted 
routine service costs we adjust by the 
wage index is 80.22 percent for cost 
reporting periods beginning on or after 
October 1.1982 and before July 1.1984, 
and 81.33 percent for cost reporting 
periods beginning on or after July 1* 

1984, 

For purposes of applying the wage 
index, employee benefits include such 
items as F1CA tax, health insurance, life 
insurance, facility contributions to 
employee retirement funds, and all other 
compensation that the SNF records in 
the “employee health and welfare*' cost 
center on its Medicare cost report. (The 
Medicare Provider Reimbursement 
Manual, HCFA-Pub. 15-1, Chapter 4. and 
the instructions to the HCFA cost 
reporting forms, HCFA-Pub. 15-11. 
describe the types of costs that are to be 
recorded in that cost center.) 

Health service costs are a category 
used by the National Nursing Home 
Survey conducted in 1977 by the Office 
of Health Research, Statistics and 
Technology. National Center for Health 
Statistics of the Public Health Services. 
They include the costs of routine 
services that are purchased under 
arrangement from outside sources. 

Business services costs include costs 
of banking, contract laundry, telephone, 
and other services SNFs purchase at 
retail from outside suppliers. 

Other miscellaneous costs include 
various types of routine operating costs 
not allocated to any other category of 
the market basket. 

Thus, we would apply the wage index 
to the total portion of cost (80.22 or 81.33 
percent as appropriate) attributable to 
wages, fringe benefits, health service 
costs, business service costs, and other 
miscellaneous expenses rather than to 


the wage portion (01.20 percent for cost 
reporting periods beginning on or after 
October 1.1982 through June 30.1984 or 
61.14 percent for cost reporting periods 
beginning on or after July 1.1984) only. 
We would continue this method because 
our analysis of the data shows that area 
variations in routine per diem costs in 
these additional categories are closely 
related to area variations in prevailing 
wage levels. We believe that applying 
the wage index to the other categories of 
labor-related costs specified above, 
rather than to wages only, results in 
individual limits that are more equitable 
and more appropriate to each SNFs 
actual market environment. 

E. Limits Set at 112 Percent of Mean 

For cost reporting periods beginning 
on or after October 1.1982, through June 
30,1984. we would maintain the revised 
limits at 112 percent of the average 
labor-related and average non-labor 
costs of each group. 

P Cost-of-Living Adjustment for Alaska, 
Hawaii, Puerto Rico, and the Virgin 
Islands 

To avoid disadvantaging SNFs located 
in Alaska, Hawaii, Puerto Rico, and the 
Virgin Islands, we would continue to 
provide a cost-of-living adjustment for 
these States. This is an adjustment of 
the nonlabor component of the limit that 
applies to these areas, based on the 
amount of the most recently determined 
cost-of-living differentials developed by 
the Office of Personnel Management. 
Since we adjust the labor-related 
component by the applicable wage 
index, this cost-of-living adjustment 
would apply only to the nonlabor 
component 

G. Exception to Cost Limits 

A provider could request an exception 
to the proposed cost limits under the 
provisions of 42 CFR 405.480(f). The 
request would be made to HCFA 
through the Medicare fiscal 
intermediary. 

VII. Regulatory Impact Statement and 
Flexibility Analysis 

A. Executive Order 12291 

Executive Order 12291 requires us to 
prepure and publish an initial regulatory 
impact analysis for documents such as 
this that are likely to : (1) Have an 
annual effect on the economy of $100 
million or more, (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
government agencies, or geographic 
regions, or (3) result in significant 
adverse effects on competition, 
employment, investment, productivity. 
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innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based c vterpriscs in 
dumestic or export markets. 

We estimate that the revised limits for 
hospital-based SNFs would result in a 
net loss of savings to the Medicare 
program of approximately $175 million 
through fiscal year 198b. Since 
approximately $125 million of the $175 
million would be paid in one year, there 
appears to be an effect on the economy 
that would require an initial regulatory 
impact analysis. However, the effect 
would be exclusively a result of the 
statutory requirement and not a result of 
this notice. Therefore, we have 
determined that this would not be a 
major rule under Executive Order 12291 
and an initial regulatory impact analysis 
is not required. Nonetheless, we have 
prepared the following analysis. The 
joss of savings would be distributed as 
follows: 
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The above estimates were 
determining by calculating program 
savings as a result of the previous limits 
in effect and comparing these savings 
with the program savings that would 
result from the revised limits. Program 
savings are the additional amounts that 
would be reimbursable without the 
limits. Therefore, we are describing the 
net effect as a loss of savings. That is, 
we would pay hospital-based SNFs 
approximately $175 million mor for 
fiscal years 1985 and 1986. 

Actual payments of additional 
amounts to hospital-based SNFs have 
only recently begun. We issued an 
intermediary letter in February. 1985 
(Transmittal No. A85-2) instructing 
intermediaries to begin making 
payments to affected SNFs based on 
interim cost limits. These payments will 
represent tentative settlement. Final 
settlement will be made following 
publication of this notice in fianl. 

& Regulatory Flexibility Act 

Consistent with the Regulatory 
Flexibility Act IRFA) (5 U.S.C. 601 
through 612), we prepare and publish an 
initial regulatory flexibility analysis for 
proposed regulations unless the 
Secretary certifies that the regulations 
would not have a significant economic 
impact on a substantial number of small 


entities. A substantial number of small 
entities would be affected by 
implementation of this rule. We consider 
all SNFs to be small entities under the 
RFA. We also believe that the impact on 
these facilities could be significant if 
they took no major action to restrain 
costs. These effects are due to statutory 
change and alternatives are not 
available because the method of 
computation is mandated by section 
2319 of Pub. L 96-369. However, we are 
voluntarily providing an initial 
regulatory flexibility analysis. 

The table below shows the 
approximate number of hospital-based 
SNFs that would have costs in excess of. 
respectively,, the single limits previously 
in effect, the proposed revised limits 
effective for cost reporting periods 
beginning on or after October 11982 
and before July 1,1984. and the 
proposed revised limits effective for cost 
reporting periods beginning on or after 
July 1,1984. 
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85 
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The above table does not include a 
small number of facilities, which were 
too small in bedsize. or had costs 
outside the normal cost range (that is. 
excessively high or low). Inclusion of 
cost data from these facilities in setting 
the limits would inappropriately skew 
the distribution of average costs and 
would result in limits that would not be 
representative of normal operating 
costs. 

As can be seen, approximately 85 
percent of hospital-based SNFs had 
costs in excess of the single limits in 
1982. Under the proposed revised limits 
effective October 1.1982, about 27 
percent of these SNFs would have costs 
in excess of the limits. From this data, 
we estimate that 280 hospital-based 
SNFs (57 percent of the total) would be 
affected by the increased limits effective 
October 1,1982. (Although freestanding 
SNFs would not be affected by this 
proposed notice, for comparison 
purposes, approximately 30 percent of 
all freestanding SNFs had costs in 
excess of the limits in FY 1982.) As 
shown in the third column. 216 hospital- 
based SNFs (about 52 percent of total) 
would have costs in excess of the 


proposed revised limits effective July 1. 
1984. 

In summary, the proposed revised 
limits would impact on approximately 
200 to 300 hospital-based SNFs. In nc 
case would the effects be adverse. The 
affected SNFs would each receive 
additional payments as a result of 
significantly higher limits. The amount 
of additional payment to a facility 
would depend on the facility's costs as 
related to the limits. 

We compared the relative impacts of 
the proposed limits on urban and rural 
facilities. The findings are as follows: 

Percent of Hospital-Based SNFs With 

Costs Exceeding the Proposed Limits 


[R&XKfed io nearest percentage] 
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As would be expected, urban facilities 
are more likely to have costs in excess 
of the proposed limits. 

VilL Methodology for Determining Per 
Diem Routine Service Cost Limit 

A. Development of Published Limits 

1. Data 

We have developed the limits by 
using actual SNF inpatient routine 
service cost data, leas capital-related 
costs allocated to general inpatient 
routine services, obtained from 
Worksheet D-l of the latest Medicare 
cost reports available as of November 
15,1981 for cost reporting periods 
beginning on or after October 1,1982 
through June 30,1984 and November 
1982 for cost reporting periods beginning 
on or after July 1,1984. Capital-related 
costs include interest, depreciation, 
insurance, rent, and fixed asset related 
costs that are normally included in the 
depreciation accounts on the cost 
reporting form used for Medicare 
reimbursement purposes. 

We have also adjusted the data from 
Worksheet D-l to exclude the inpatient 
routine nursing salary cost differential 

We adjusted these data using the 
market basket index discussed above, to 
inflate costs from the cost reporting 
periods in the data base to the midpoint 
of the first cost reporting period to 
which the limits will apply. The annual 
percentage increases in the market 
basket over the previous year that we 
used for this projection are: 
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For cost reporting periods beginning 
on July 1.1964 and later* an adjustment 
would be made to the limits if the 
estimated market basket rate differs 
from the actual rate by at least .3 of one 
percent point. Should this occur, we 
would notify the Medicare 
intermediaries of the actual rate of 
increase and advise them to adjust each 
SNF cost limit at the time of final 
settlement. 

2. Use of Wage Index to Adjust Cost 
Data 

We divided each SNFs adjusted per 
dtcra routine service costs into labor- 
related and nonlabor portions. We 
determined the labor-related portion by 
multiplying each SNFs adjusted per 
diem routine service cost by 80.22 
percent for cost reporting periods 
beginning on or after October 1,1982 
ind before |uiy 1,1984 and 81.33 percent 
for cost reporting periods beginning on 
or after July 1.1984. which is the labor* 
related portion of cost from the market 
basket. We then divided the labor- 
related portion of each SNFs per diem 
cost by the w age index applicable to the 
SNFs location (see Tables A-II, A-lff. 
B-Il, and B—III) to arrive at an adjusted 
labor-related portion of routine cost. 

3 . Group Means 

We calculated separate means of 
labor-related and nunlabor adjusted 
routine service costs for each SNF group 
established in accordance with the 
SNFs SMSA (or MSAJ/NECMA or non* 
SMSA (or MSAJ/non-NECMA location. 

Components of Limit 

For cost reporting periods beginning 
on October 1. 1982 through June 30,1984. 
for each SNF group, we multiplied the 
mean labor*related and mean noniabor 
costs by 112 percent (see Table A-I). 

For coat reporting periods beginning 
on or after July 1. 1984. the labor 
component and the nonlabor component 
of the freestanding SNF group limit (see 
* 7 FR 42894) Is inflated to July 1.1984. 

then subtracted the freestanding 
limit as of July 1,1984 for each group 


from 112 percent of the hospital-based 
mean for each group and multiplied the 
result by 50 percent The result is then 
added to the appropriate freestanding 
limit as of July 1,1984 to arrive at the 
hospital-based limit in Table B-l. 

D. Adjustment of Published Limits 

1. Cost Reporting Periods Beginning on 
or After October 1.1982 and Before July 
1.1984 

a. Adjustment of Labor-Related 
Component by Wage Index . To arrive at 
a labor-adjusted limit for each SNF. we 
multiply the labor-related component of 
the limit for the SNFs group by the wage 
index developed from wage levels for 
hospital workers in the area in which 
the SNF is located (See Tables A-II and 
A-fH.J The adjusted limit that applies to 
a SNF would be ihe sum of the nonlabor 
component. 1 plus the adjusted labor- 
related component, unless the SNF 
qualified for the cost reporting year 
adjustment discussed in item b. below. 

Example—Calculation of Adjusted Limit 
for Hospital-based SNF (A) Located in 
Dallas. Texas 

Labor-Related Component. $79.99 
(published in Table A-I) 

Nonlabor Component. $22.17 (published 
in Table A-I) 

SMSA Wage Index. 1.0222 (published in 
Table A-I!) 

Computation of Adjusted Limit 

Labor-related component............™.. $79.99 

Wage index from Table A-ll .X 1.0222 


Labor component.....,.$81.77 

Nonlabor component.......... +22-17 

Adjuited limit $103.94 


b. Adjustment for Cost Reporting 
Year. If an SNF has a cost reporting 
period beginning after October 1, 1982, 
the intermediary would increase the 
limit that would otherwise apply to the 
SNF by the factor from Table IV that 
corresponds to the month and year in 
which the cost reporting period begins. 
Each factor represents the monthly 
increase that we derived by dividing the 
projected annual increase In the market 
basket by twelve. This adjustment 
would be needed to account for price 
increases that occur after the date on 
which the limits are effective. 


' Thr nontiibor coatipommt would b« furl hot 
adfuttrd for coat of liviag if tha SNF i» located in 
Ataaia. Huwaii. or Puerto Rico. 


Example—SNF (A) has a cost reporting 
period that begins July 1,1983 

The otherwise applicable limit for SNF 
(A) is $103.94. 


Computation of Revised SNF Limit 

Individual SNF Adjusted Limit $103.94 
Adjustment Factor from Table 

A-IV..— XI . 05225 

Revised Limit__$109.37 

If an SNF uses a cost reporting period 
that is not 12 months in duration, a 
special adjustment factor must be 
calculated. This results from the fact 
that projections are computed to the 
midpoint of a cost reporting period and 
the adjustment factors in Table IV are 
based on an assumed 12-month 
reporting period. For cost reporting 
periods of other than 12 months, the 
calculation must be done for the 
midpoint of ihe specific cost reporting 
period. The SNFs intermediary will 
obtain this adjustment factor from 
HCFA central office. 

2. Cost Reporting Periods Beginning on 
or After July 1,1984 

a. Adjustment of Labor-Related 
Component by Wage Index . To arrive at 
a labor-adjusted limit for each hospital- 
based SNF. we add the labor-related 
component of the limit and the labor- 
related component of the A&G add-on 
for Ihe hospital-based SNFs group and 
multiply the sum by the wage index 
developed from wage levels for hospital 
workers In the area in which the 
hospital-based SNF is located. (See 
Tables B-II and B-HI.) To arrive at the 
nonlabor limits, we then add the 
nonlabor component of the limit and the 
nonlabor component of the AtfcC add-on. 
The adjusted limit that applies to a 
hospital-based SNF would be the sum of 
the labor-adjusted limit and add-on and 
the nonlabor limit and add-on unless the 
facility qualifies for the cost reporting 
year adjustment discussed in paragraph 

c. below. 

Example: Calculation of Adjusted 
Limits for Hospital-Based SNF (B) 
located in rural Arkansas: 

Labor-Related Component (published 
in Table B—I): Nonlabor Component, 
(published in Table B-I); Labor-Related 
Component, Hospital-Based SNF AAC 
“add-on** (published in Table B-I); 
Noniabor Component. Hospital-Based 
SNF A&G “add-on** (published in Table 
B-l); Non-MSA Wage Index (published 
in Table B-II). 
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Computation of Adjusted Limit 


l.abor-rc-U'cd component....-- $61.14 

AAG "add-on” ...—..+1.77 

$62.91 

Wage Index from Tahir B-41. . .x.7788 

Adjusted Labor Component.~~ $46 99 

Nonlabor componrnt.- +12-81 

Nonlabor component AftG add¬ 
on .... +-42 


Adjusted limit . ~.. $62.21 


b. Adjustment for Cost Reporting 
Year. If a facility has a cosl reporting 
period beginning after July 1,1984 the 
intermediary would increase the limit 
that would otherwise apply to the 
hospital-based SNF by the factor from 
Table B-IV that corresponds to the 
month and year in which the cost 
reporting period begins. Each factor 
represents the monthly increase that we 
derived by dividing the projected annual 
increase in the market basket by twelve. 
This adjustment is needed to account for 
price increases that occur after the date 
on which the limits are effective. 

Example: The following is a 
computation of a revised hospital-based 
limit for SNF (B). Hospital-based SNF 
(B) has a cosl reporting period that 
begins August 1. 1984. The otherwise 
applicable limit for SNF (B) is $62.21. 

Individual SNF adjustment limit$62.21 
Adjustment factor from Table B- 

IV....—- Xl .00283 

Revised Limit....-- $62.39 

If a facility uses a cost reporting 
period that is not 12 months in duration, 
a special adjustment factor must be 
calculated. This results from the fact 
that projections are computed to the 
midpoint of a cost reporting period and 
the adjustment factors in Table B-IV are 
based on an assumed 12-month 
reporting period. For cost reporting 
periods of other than 12 months, the 
calculation must be done for the 
midpoint of the specific cost reporting 
period. The hospital-based SNFs 
intermediary would obtain this 
adjustment factor from HCFA central 
office. 

IX. Schedule of Limits 

Under the authority of section 1861(v) 
of the Social Security Act and section 
2319 of Pub. L 98-369. the following 
group per diem limits would apply to Ihe 
adjusted SNF inpatient routine service 
costs reimbursed under Medicare for 
cost reporting periods beginning on or 
after October 1.1982 and before July 1. 
1984 (see Table A-l) and cost reporting 


periods beginning on or after July 1. 1984 
(see Table B—I). Medicare fiscal 
intermediaries would compute the 
adjusted limits for SNFs using the 
methodology set forth in this notice, and 
would notify each SNF of its applicable 
limit. These limits, as adjusted by the 
wage indexes in Tables A-U and A—III 
for cost reporting periods beginning on 
or after October 1.1982 and before July 
1,1984 and Tables B—II and B-Ill for cost 
reporting periods beginning on or after 
July 1.1984. and the cost reporting year 
adjustment factors in Tables A-IV and 
B-IV. Table B-IV would remain in effect 
until replaced by a revised schedule of 
limits published in final in a notice in 
the Federal Register. 

Table A-l — SNF Group Limits 

ICOft reporting par*** oegnnnQ on o> after Oct t. Iter 
and b#toa »> * 1964) 


Location 

Labor- 

retaied 

Nonlabor 

comix> 
nant * 


Hoepeai based f 



SMSA 

*7999 

*2217 

NonSMSA - 

M 92 

1529 


• The nomnoor portion o» Ihe ton* tor SNFs ocated m Ihe 
State* o< Alaska and Mewae and the commonwealth ot 
Puerto H*co ** he increased 0* the lottowing oosloMmng 
•dementi 

• The data used 10 develop W shceduto of separate hmrta 
kx toscrtai Oa»od SNFs were obtained *om the Medicare 
coat reports of nosoital beaed SNFs evatteb* as o* Novem¬ 
ber 15. IBS’ yuft as *et dona tor the freestanding tents 
The basic »«"** memodoogy it now the seme as that e» 
lorce ae o» October i i9hi tea FR 48026-September 30. 
19811 These lewis were derived usmg the same nwthodo*o 
gy as met used lor ontorrrenng me heestandng tents Th* 
methodology * desewed «n our Hoc am Rcasrut pU*ce 
bon pn September 29. 1982 (47 FR 428941 


fectx 

Alaska * 225 

Anchorage __-____—-- 1.225 

AH others -_-— ... - 125 

Ha*a* (isiendaj 

Oehu —- 

Hauer _ 

Mote** __— 

Mar and Lanai - 
Mawa» (isiendt . 

Puerto R>co - 


1 175 
1 175 
1 175 
1.175 
1 10 
1075 


Table A ll.—W age Index for Urban Areas 

[Coal reporting periods begmrwig on or aher Oct 1. 1982 
and before Jury 1. 1984] 


Urban area (SMSAJ 


WS.JC *YW. 


Athene, TX ----- 

Akron. ON __—-- — -- 

AJOany, GA -.—— . . - 

A«bany Scheneciady-Troir. NV .— -- 

AftHjOumque. NM - 

ANnandna. LA -~~ ---,— 

Attontoan BetNohem Easton PA-NJ 
AHoone. PA _ _ __ 


8380 

10997 

•8712 

9645 

10360 

9619 

10506 

10463 


A rtm Mp . TX. . .. 

Anaherfn Santa Ana Garden Grove, CA 

Anchorage AK ..._ 

Anderson. IN --- -. 

Anderson. SC --- — 

Ann Arbor Ml -„---—. 

Amseaon A l .. 

Appleton Oshkosh, W» -— 

Arectoo. PR ■■ - ... - 

Ashevde. NC -...—.— 

Athens. GA --...- 

Atlanta GA -- . - 

Anenac Oty NJ ------ 

Augusta OA 9C --- 

Aoslqn TX —... -— 


9449 

12953 
15992 
9650 
*712 
12*83 
8662 
9620 
6481 

10033 

8611 

9418 

10417 

9462 

10158 


Table A II -Wage inoex for Urban 

Areas—C ontinued 

(Goal reporting penoda twgkwng on or eher Od 1. 19*2 
end betore Arty 1 19*0 


Urban area (SUSA) 


3etersM*i CA ----- 

Baltimore MO -♦_--- 

danger _ - - 

daton Rouge LA ---- 

tiadte dees M< - 

Bay GN Mi -- 

Beaumont Port Arthur-OraTge TX _ 

BeAngnam WA._~ - 

Benton Harbor Ml --- 

d*ng* Ml - 

!Mo»» GuTtpon MS - 

Dmghamton --——— 

Bmwngham AE -—— ....- 

Bwmertk NO __ 

Stoonwygton-Norma* *1 -- 

Dtoorwngton. M - - .~<- J 

taeCN, *0 —J 

BostorwLowett-Brockton-Lawrence-HavertM 

MA-NH _—..... 



Bremerton. WA -.— - 

Bndgeport Suereord-NorwaA Oentajry. CT — 
Broe ns viae HartngervSan Beneo. TX 

Bryan Coeega Stabon TX - 

Butlato NV — 

Burbngtorv NC _ 

Burtngton VT --—- 

Cogues. PR --— — . ..- 

Canton OH - - - — 

Casper, WY ----- 

Cedar RaoOa. IA. -.—-- — 

ChampegrvOrbana RantoiA C -— 

Charleston. SC. . —.....—. - 

Chartoeion WV -- 

Chartone Gaston*. NC - —-- 

Chartoueav*#. VA -- 

Chattanooga TN GA . .. 

Chcago. U --—- -— »- 

ONco. CA —------ 

Oncmneti. OH KV iN ---- 

Clarltevtfie-Hopkniivttte. TN4CY -- 

Ctoveiand. OH -—- 


Wage nln 


1 1813 
1 1352 
9422 
990t 
«0X6 
•«065h 
940f 
• 916* 


9*2 

*079 

9461 

voon 

9430 

AIM 

•HCtj 

1956 ? 

1 1367 


1 190« 

.97*4 

*2* 

99.V 

Irt! 

• 95V* 
60C 

9*^ T 

•IRV 

• 9MI! 
1A05F 
100X3 
ION- 

.976 / 
10UM 

9W< 

1201 ? 

1060 

1095J 

.95 vl 

12140 


Coer ado Springs CO~. ---— 

CotombtA. MO -- 

Columbia, SC ...—-- 

Columbus. QAAL- - 

Columbus. OH . . .. . 

Corpus ChnaA TX -- -- 

Cumbehand. MOW... — —- 

Dattaa-Fon Worth, TX -- 

Cum ae VA _ ,, 

Davanport Rock Nland-Mofcne IML 

Dayton. OH --- 

Daytona Beach. PL - 

IL _ 


1969C 
1 195? 

«6?j 

A1t5 
IO*o:i 
.976;' 
«?* 
1022. 
•*9H 
961. 
1.124C 
*8»^ 
•1002? 


Oenver BoAder. 00 —- - 

Oef Mo*ne». iA -- 

Detrot Ml ---... 

Oubuque. iA, . . —-- 

Ouluth-Superior. MN W1 ... 

Eau Clave w 

El Paso. TX -- 

Ehhart, IN -- -- 

Eimra. NV ---- 

Emd. OX^ - - - 

Ene. PA — --——. - 

Eugene-Spnngbeto. OR - 

Evenevrte. in-xy --- 

Farge-Moorhead NO MN - — 

Fayeftev4M.N0 . - - — 

Feyattevde-SpnngdaM. AR 

Fsrrt. Ml -- 

Florence. A1 - - - — -— 

Florence. SC ----- - — 

Fort Coftns. 00 ___ 

Fort Lauder d ale Notywoo d . fl—. 

Fort Myers. FL —m— 

Fori Smith AROK —^—.. 

Fort Walton Beach. Ft --- 

Fort Wayne. IN ..—- 

Fresno. CA ------- 

Gadsden Al^- 

Ganosvwe. Fl -—. 

GehestorvTetat Cay. TX 

Gery-Hammond-Eesi Chicago. IN - 

GMoa Fa*a NY., w.- - —- 

Grand Forks NO UN --- 

Grand Rape** Ml.., ----- 


11952 
1059 
12516 
.866' 
..825; 
jto; 
*76" 
•AlOu 
1.0247 
924" 
Mr* 
96^ 
1.04^ 
1A0?' 

•ae+ 

*155 
11B49 

s&y 

944S 

A12» 

1063L 1 
93H7 
J3 f 6 
m * 792' 
A2» 
123* 4 

9316 

945r 

10940 

1 1438 
90*8 

aen 

MC5 
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Tabu A-IL-Wagc Index fo« Urban table a ii-Wage Index fob unban 

Areas ConUoued Areas—C ontinued 

[Co* report P"*****-^ t.tflW (Co»t reporting periods bagevung on or a!ta Oct 1.10*2 

irooeloreJUir 1, 19*4) M twlore JtW 19*4] 


Table A tL—W age index for urban 
Areas—C ontinued 

(Cost woortng begewung on or after Oct t. 19*2 

and belore jiAy 1. 10*41 


Urban are« iSMSA) 


Great Fast Ml .. .. 

CW«4oy, CO __,_ _ 

Green Bay Wl .... ___ 

Gr««i*X>ro IMmion S*Oi^HioA Pomt. NC-.... 

Cm**** Spartanburg. $C __ 

Ragmilown, MO _- 

K»mrl1c*vMdOlatOwn. OH __ 

Hamburg. PA ___ 

►Mrtlord-New BflUnBmKn, Ct _ _ 

Nduoy, NC _ —... 

Mono** HI _____ 

^ouatorv IX ___ _ 

WV-KY-OH_ _ 

Hur O HN, Ai ___„_ 

•vkarvapok* in _ ______ 

low* City, IA„ __ 

-lackaon, Ml ______ 

Jock ton. MS __ , ‘ “ 

Jecksonvate. FL __ 

Jeck»oftv*e, NC . .. . 

. S'VMWkvPclol W1„- __ 

*nm y City. NY - . .. _ 

Johnion 6ty Ktrgtoon Biwloi TN-VA _ 

xnreiown, PA .. 

MO ____ 

'Aiamaioo-Portaga. Ml_ _ 

X _ _ . , __ 

► *nM» Qty, MO-KS___ 

001 _______ 

AiAovrv Temple. TX . . 

*<n(»««•. TN ___..__ _ 

kokomp, W _ . _ 

IkOoiS*, *N ___I 

:.>‘4rcn*iA ..._... 

L &«ar«n*-Wett Lafayette, IN _ 

lake Charley, LA _„_ _ _ 

Uketand-WwXer h***. r _ 

lancastav, PA _ 

laneing-Eaet laneng. Ml __ 

iwodo. TX ___ 

laiOucey. NM __1__ 

Cat Vog«. Nil _ 

tamer**. KS__ ___ 

awtorv. OX _,_ 

•'Moo- Auburn. ME __ 

tfitoglon. r ayt* * . KY . .._.. 

l*"*i OH _____ 

L-KokvNC _ 

Lrttle Rock-Norm btte Rock. AR _ 

ton* BraoctvAatury Park, NY __ 

Long***, TX _*_ 

toran-cy*. OH- ...___ 

tea a ogelet-long Boecft. CA 

L:x*w«e. KY-04 ___ 

l4*0Ck. TX .... 

t meftburg. VA ____ 

^aconGA ... 

uadwoiv Wl ____ 

V*'Kk*««r4iaaNi*. NH _ 

Mm MM M OM 

Mayeguei, PR . 

McAXtrvPherf-Ejjntxjm, TX _ 

Medlord OR _ 

Wa^ouma Teu^illaGocoA FL . .. 

MontpNa TN ARMS _ _ .. 

M»am* Fl _ 

MrXandL TX _- .. _ 

M-waukee, Wi ... ”_ 

****(*+81 ParA.MNWi 

MoWt, AL _ __ „ 

*MMIaC l _~ 

Montt*. LA 

Mow kgoi*iiy t AI __ _ _ 

___ 

“ MMAiMUII Ml . 

’^**G»videon TN .. 

^Hao-SoHpIk. NY _ ■■ . 

Naw Bedford-? a« River MA _ 

N** Byname*.Perm Amboy Seyrevtke. NY 
"T* Kavon-Weathavorwwelerto^y Mermen, 

CT —._ _ __ 

[kfw torvkyvNottwcfi. CT ___ 2 1 

Orlaen* la 
^ York NY NJ 
NY — 

W, OH. ..___ 

'** ^PutgMAmiMo**, NY ~ 

‘«***ort How% Hamfiton VA .... _ 


iNage mde» 

Urban area (SMSA) 

Wage mdei 

Urban area |SMSA) 

Wage 

' *40 

NoHc* VYgava 6eacM*ort»n>oum, VA-NC __ 

10327 

Tucson, A2_ 

14M96 

•101SI 

NooNiaei P*nnM*ana _... 

1 0447 

7»am. Ok 

10220 

10361 

9*93 

10104 

Ocala Fl 

« Nil 

Tuacatooaa, Al , _ 

94*: 

Gdetta Tx 

1 9296 

Tyke. TX 

9*0C 

OkJ*i>oma Cay, OK 

1 0161 

Ubce-Home NY 

9977 

1041* 

Oymp*a WA . 

•10540 

9659 

Jirlwttd CA 

1 6756 

1.0701 

Onaba. NE IA 

Melons. TX ,.!_ 

bhOB 

10001 

Ortando Ft 

9*90 

YXiMarxl IIS Of DuiJy L". NJ 

10070 

1 44*7 

1 170f 

Owenitoro KY_, ______ 

• 6*03 

Vwaka-Tuiare-Ponervitid. CA 

850f 

OananFSmt Vaiay-v«ntua CA. . 

14050 

Waco. TX ____ 

*347 

1 t«*: 

Panama C4y FL 

*.*85* 

Wasneigtpn. OC-MO VA 

1 190* 

*864 

1122 ; 

PaiAarstxirg Uaotia. WV Oh 

1 00*4 

Waterloo-Cedar Ftfa. ia 

Wausau Wl . __ 


Paacagouie Moat PoeK, MS 

*1 12*3 

• 96*6 

8*27 

Paler ion OHton-Paaaaic. Nj 

1 0*29 

Wen P«tm SaacrvBoca Reion, Fl 

Whtekng, WV OH .. ... ____ 

WkcTvU. KS _ ____ . 

0897 

10651 

P«-*«accia. Fl . 

9236 

9953 

MMt? 

8576 

9*00 

I.1SU 

Poona. IL ---- 

1 1136 
9327 

1 1941 

1 1429 
• 7832 

•10M1 

PH4r»burfrMopew*« VA 

W*cr«ta FalN, TX 

*19; 

PNiaOeipMA pa Hj 

Wlftwmsporl. PA 

•777 

PkOerv* A7 

VkkTxnglon, DE Nj MD 

1 1092 
9005 
9043 

•90* 

Pne Bkilf, AR ... w 

W«meig*on, NC 

**i; 

Pttl»t»urgn. PA 

1 1494 

Worcester Filot<>urg-loorp»fn»«i MA 

1 134< 

lVlafc**d, MA 

1 0335 

VakaviA, WA.. .. 

9*82 

mn 

Ponce PR 

7 ^; 

York, PA 

1 OtlO 

1064; 

Poland ME 

1 0H3 

Ycungaiown-Wanen. OH ... 

1 1361 

«96i 

PoniaixJ. OR WA 

1 1206 
ilAJO 

VobaGty.CA. „ 

1 1283 

12i«l 

Llry.xw I.’m »»f 


07*4 

PwgWiMpw. NY ---- , 

1 114* 

• Appfo»imaie *ak< Ky area 


9&M 

PTovHjwnc^Warmca PewTuckn R* 

1 03*4 



•1 113* 
01*? 

ProvoOem. uff- , „_ _ _ 

PuaMaCO. 

0406 
t 0*59 

Table A ill —Wage Index for Rural Areas 

90*7 

Racma WT 

9504 

10364 

(Cot* reporting ponudt beguvkng on or aftnr i 
and tekxe AJy l, 19*4) 

Oct t. 198? 

10083 

RaMxin-OurMm. NC 

* twtr# 

Readngi p A 


10077 
92$ 7 
9204 

ReOtno CA. 

1 0671 

Rural area (non SMSA) 

Wage index 

WV — hi- —H i 

RcWand-Kervta^a. WA 

•13337 

967* 

ftttbwm 

*167 

•P93 

Rkbwiond. VA ___ 

9379 

AkU« | 

107*2 

R*v«*vde-3*n Pemawkno-Oriano CA 

12201 

Anson* 

1.4136 
*100 
7912 
1*6*2 
*615 
1065* 
040* 
*059 
*566 
12*52 
*991 

AfUF 

10718 

Roanoke VA 

0946 

Arkansas 

1 *63l 

Rocbaelar. MN W _ 

1043* 

CaMoma 

• 7733 

RocKeaief. NY ... 

10671 

Colorado 

12134 

Rocklonl.il 

1 0550 

Cavectcut 

•9*7* 

Rock HR. 9C . _ 

9101 

DeNmam 

•9*19 

Sacramento CA 

12130 

Florida 

•11*79 

Saginaw, ut 

1 1269 

Georgia 

932* 

St Cloud, MN 

*63* 

Hawaii 

10392 

SI iotagtv MO ___ 

10264 

viano 

0347 

8t lok*. MOX . .. 

1 0394 

and! 

10460 

1027* 

Salem. OR ..... 

10*34 

12317 

Htfana .. . . _ .. 

Iowa ... 

*826 

A2GS 

*205 

*506 

*615 

awn 

*757 

10438 

SafNburyConoord. NC ___ _ 

Sa* taka Cay-Ogden, UT.. . 

10402 

9370 

tun*** 

Mrlirty 

1.3174 

San AngMo TX_ 

8521 

LouHkWM 

10*32 

San Antonio. TX ____ 

9595 

Mam# 

9036 

San Ooqo, CA 

12334 

Maryland 

.9928 
10*70 
10471 
6275 
*116 
*479 
*603 
7245 
9741 
104 V 
9559 
9235 
9070 
.8610 
*203 
•305 
*525 
9666 
1.0428 
6438 
*9620 
*1*4 

*747 

San Francwco-OMUand, CA __ 

13337 

1 3264 

MamacNjeeffe 

9431 

San ioae, CA _ 

M<fMQM. 

10454 

San Juan, PR_ _ 

6806 

kknnnino ta 

07*2 

9359 

Santa Baibam Santa Wenatompoc CA 

Santa Crux. CA _... 

1 1107 

1 1364 

MHeraappi _ __ _______. 

Miaaouri 

5902 

Santa Roaa, CA .... . 

1 4336 

Montana 

*2*9 

Saraaota Fl 

10096 

Naftcaakii__ 

9067 

Savannatv QA. _ 

9740 

Nevada 

9*62 

Seame Evareti. WA.. 

10487 


10594 

Sbaron, PA ___ _ _ 

10046 

New Jersey 

1 1623 

Shaboygan. Wl_ 

*920 

a»-a ^ —_- 

rWW NR! IX.U 

•1 0057 

SharntarvOanwon, TX __ 

987* 

l^ew Yoik 

1 0561 

SHnnmport LA. . 

1 0540 

Norffi Carokna 

1 0099 

Sour CAy. IA NE 

9975 

Norm Dakota 

9400 

SJoux Fade SO 

924? 

Owe 

1054* 

South Bond. rN .... 

9157 

OJaNoma 

9324 

Spokane, WA 

1 1070 

Oiogon 

9*65 

A 

1 1235 

Parnaytvania 

•9695 

SonnotWHd MO _ 

0979 

Puerto R-*t> 

9*0* 

Sonngfetd OH . . 

10417 

Rnodu lakuvj 

1 0406 

SpringCwAF Ch*copee Hotyoka. MA 

10296 

Sou* Caro** 

12866 

State Coaegai PA ___ 

*1 13*9 


9922 

Steubcnvdc Wwrton. OKWV 

9905 

Tenney* ne 

.7733 

79*7 

*149 

1061* 

Stockton, CA . . .. 

1 3466 

Texes 


Syracuse, NV _ 

1 51*2 

Ulan 

1 0904 

Tacoma. WA . 

10720 


twx 

1 0930 

Taaahasca. FL^.. . .. 

• 9462 

Vrgwa 

CLAJkA 

9642 

Tampa^St Potemburg, Fl _ 

100*6 

WaMvngksi 

OVH 

•453 

929* 

*291 

1 3979 

Term Haute iH 

*656 

WeU V#ge^a 

120*1 

Tu.4rkanaTX-Tcaikana.AR 

1.17*1 

Weconain , , " ___ 

9595 

Toledo Ok Ml 

1 1421 

Wyoremg 

10483 

Topeea kS .. 

1 0783 


*782 

9259 

Tmnton. NY. 

l 0*06 

• kpprosenate value to* aroa 
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Table A IV —Cost Reporting year 
Adjustment Factors' 


ICoal reporting peno<n begrwng on or aft* Oct 1 1962 
and before Juft » 1964) 


If a SNF cost reportng penod bagnt— 

The 

adjustment 
(actors is* — 

Nov 1. 1962 

100575 

101150 

101725 

1 02306 
102692 
103475 
104056 
104642 

Oec 1 1962 

Jan 1, 1963 . - 

Fab t 19B3 

M* 1. 1993 . 

Apr 1 . 1983 ~--- 

May 1 1963 

June 1. 1963 


Table A IV —Cost Reporting Year 
Adjustment Factors*—C ontinued 


(Coal reporting periods b#gmryifl on or aft* Oct I, 196* 
and betcre JiAyl. 1964) 


If a SNF coat reportng penod begns— 

The 

adAistmem 
factors *•- 

Jl/y 1 »Pf3 , . 

105225 

1 05606 
1 06392 
106975 
107556 
109141 
106724 
109307 

Aug 1. 1993 ..—-- 

Sept 1. 1963 ... .— . 

Oct 1. 1993 . —*- 

i if*! -r . 

(wc 1. 1963 . . ~ - 

.an 1. 1964 ,, .... 

fab 1. 1969 --—-- 


Table A IV —Cost Reporting Year 
Adjustment Factors*—C ontinued 


(Co* reporting periods begKvung on or after Oct 1, 186? 
and before Juft I. 1964) 


H a SNF cost reporting penod begm*— 

The 

adjustment 
factors ts‘— 

M* 1 1964 

1 09690 

Apr 1 1964 . . 

1 10473 

May 1 1964 

1.11056 

June 1. 1964 -- 

1 11639 


• * Based on protect*) mart* basket inflation rale of 6 » 
parooni and 70 percent kx 1963 and 1964 respect*^ 
The* adjustment eaciow are subject to change baaed on 
tai* essmetet oI coet mcreaset 


Appendix A-l — Derivation op "Market Basket" Index for SNF Routine Service Costs (Cost Reporting Perioos Beginning on or After 

October i, 1962 and Before July 1,1964) 


Category of costs 

Retsive 1 

M ■ 'tin_y 

i960 

• 

Fpracesur * 
percent 
Changes 
(1960-1964) 

Repo* Eapenaea .....- -—« 

6126 

DRl-CFS 

Food 

671 

OR! -MM 



OR)-MM 

Employee Benetts 

792 

ORl-MM 

Fuel and ooier utftmes 

526 

ORf-MM 



OR* MM 



DRi-MM 



DRLOFS 

lAsceflaneous .. .... .. - - 

4 97 

DPI- MM 

Other bgwneaa services . - 

497 

DRI-MM 

Qj| , 4 - • - 

340 

OR*-MM 

Drugs ---- --— 

140 

ORI-CFS 

Health sewtctfl^H ... . . . 

1.21 

0RI-CFS 


Pnca vanabta used 


P*centage changes m average Nxeft eammge or employees * mireng and personal care feaMy (SIC 9051 
Source U S Oeot of labor. Brxeau * Labor Statistic* Enjoyment and Eanwtga (monrhft) 

Processed foods and leeda component oI producer price mde* Source U S Oep4 of labor. Breeau oI labor 
Statistics Moslftft tabor Renew 

Food anc beverage component of Consumer Pnco Indas an urban. Source U.S Dept of Labor. Btxeau of Labor 


Supplements to wages and satenee per worker m nonagneutturaf establishments For smpiemems to teagea- 
Souror US Dept o» Commerce. Bure* of Economic Anaftw*. Server of Ovrenf Aenwi For lotar 
employment—Source US Dopt of labor. Bureau of labor Statabcs, En&oymant end Eenvngs (rnomtifti 
A tmpfeol pnca deflator consumption oMuei 04 and coat (derived Irom fuel of component ol Conaum* Phce lnde«> 
Source U $ Department of Commerce. Bureau of Economic Aney m Survey of Current Bits**** tmontfity 
8 tmpicrt price deflator-conaum* of eMdnoft (demed from etectnoft oomponent of Consumer Pnce Index) 
Source U S Dopt of Commerce. Bureau of Economic Aneftee 
a impaof pree deflator for natural gas (denved horn uUMy (peed) gaa component of Conaum* Phce 1m*t> 
Soixce Sans aa aiec liv'd) above 

0 Water and sewage maintenance compononi of the Conaum* Pnca fndea Source U S Oapf of labor. Bteeeo of 
f yw gi| |iinv-y Monthft Labor Revi e w 

AI Item Conaum* Pnce irvjge. afl urban Source U S- Oapf of labor. Bveeau of labor Stabsica. Monthy Labor 


Services component of Consumer Pnce tnde*. ai urban Source US Dept of Labor. Bteeau of Labor StaHbce 
AI item Convener Pnca indes. all urban Source US Oapf of Labor. Bureau of Labor Subtle* MxXhft Labor 


Pharmaceutical preparations ethical component of producer pnce rdu Source U S Dapt of Labor. Bureau of 
Labor Stabatic* ^twbo* Pncm and Pnoa idem (morrtfft) 

Phywoan services component of Conaum* Pnce Wde* for afl urban consumers Source US Dopt 0« UbtK 
Bueeu of Labor Statistics Uonfhy taOor Renew 



A Latpeyret price mde* was conatrucsed using 1977 weights and pnca varedAos mocated in this tabie In calendar year 1977 each * pnce venabte has an nde* onw Q i her*av«^ 
rouhna sencost wmgnca change each penod * accordance wdh pnca changes tor each pnce variable Cost categories wdh ratabvaft hgn* pnce ncrem gat raUttveft hgh* cost 

W ° <0 ^%JluC^eIe^lo Data Resouoes Uc. Cost Forecasting Service (CFS 923). 1750 K Street. N W, Waahmgtoa DC 20006 
• DRi-MM raters to Dme Resource* Inc. Trending (782). 29 M*hwe« Avenue. Uwigton. Maseechusettv 02173 


Appenoix A ll.—SMSA/NECMA Constituent 
Counties 


(Coat reporting penods bognrvng on or aft* Oct 1. 1962 
and before Juft l 1964] 


SMSA aree 

Conawuent couneoa 


Areas no Long* o 

Rap* Cay. SO 1 

uaarying ae wk»a s 

Meade and PVwvngton 

Areas Quaftfyvng for Recognition ae Haw SMSA a 

Anderson, SC ---- 

Araobo. PR 

Anderson 

Arecbo MurecftAO. Cemuy 


Murvopo and Haflflo Mun 
iCtpiO 

CUrke Jackson. Medeon. 

Babngham. WA 

and Oconee 

Whatcom 

Benton H*bor. Mt 



K*sa0 

Casper wy 

Natrona 

ChartOtieswO# VA 

Aibemartt. Fluvanna. 


Green#, and Chartofteeufle 
Oft 



✓ 






























































































NECMA 


ConsMuwm counhn 


New NECMA• 


Bangor. Mt . ___ 

BiAkngion VT _ _ _ 

PortvnouCh-Oouer Rochetle* 
NMME 


Penobeeoi 


Rockingham (NHJ. Strafford 
<N«l And York (ME) 


Revised NCCMA Definitions 


Bo*!orvLowe*Brockloiv 
l ewumce Havcrha MA 


rHrrtord-New Bmam Bristol. 

CT 

Manchester Nashua. nm __ 

Pontand. ME ...._ 

ProvH)enc*Warwick- 
Pewluckei Rl 


Etso (MA). MddteMi (MA). 
Hortc* (MA). Suffolk (MAI 
**J Suho* (MA). and 
Plymouth (MA) 

Hartford M*d*e*e» ard ToF 


Cumbwtand and Sagadahoc 
Bnalo). Kant. PrpvOance 
and Weehmgion 


Table B-l— SNF Group Limits 

(Coat roporvng panoda begmig on or after July 1, 1964 ] 


Location 

Labor. 

related 

compo¬ 

nent 

Nonldbcr 
comoo 
nenf • 

Mospxalbaaed 

MSA 



Lima . 

565 76 

til 

A4G addon _ 

Non-MSA 

237 

54 

Lend 

161 14 

1 77 

At 

A6G add-on _ 

• 12^1 

41 


^ oMhe tern* tar S**s located « tne 
r 2> J2 Commonwealth o i Pueno 

"* **■* ■* 


A»«aka Aa locate** 


Oahu 

Kao» 


Mam and Lanai 
Ma*** _.. 


Puarto R«co 
V»Q*> Islands 
Si Oou 
St 


Admai 


1250 

1200 
U» 
1200 
1200 
1 100 
1 too 

1 100 
1100 


r able B ll —Wage Index for Urban Areas 

fCoal reportmg penods begnmng on or after July 1. 1964) 


Urban area 1 MSA) (consMuem counties or 
county eo^raients) 

Wage indev 

A he*oe TX_ 

Taylor TX 

96X 

A juadlti PR _ , __ 

AguaoaPR 

5423 

AguadAa PR 
cabana PR 

Moca PR 


^ron, OH 

Portaga. ON 

10646 

Summit. OH 


**Wcu^ 

Dougherty GA 

•6662 

tee GA 

Abarvy-Sctonectady-Troy. NY 

9000 

Albany, NY 

Green. NY 

Montgomery, NY 

R <**aetaer. NY 



Saratoga. NY 



Table B-ii.—W age Index for Urban 
Areas—C ontinued 

(Coat reporting pence* banning on or after .My 1 , 1964) 


Table B-II.—Wage Index for Urban 
Areas—C ontinued 

(Coat reporting panoda begrtrsng on or after July 1. 1964) 


Urban i 


a (MSA) (i 

OOunty CQjrvBHKMVj 


constituent counties or 


NY 

AtHjrquarqua. NM ... 


AMtanO-ia. LA.. — , 

Rapdea. LA 

AXentowrvBelhtehem. PA NJ 
Warren. NJ 
Carbon. PA 
lefagtv PA 
Northhampton, PA 

AftorvBramt* C*y. IL __ 

Jersey. IL 
Maoaon. IL 
AJioona. P A 
0*m* PA 

A/nanio. TX .. —. . 

PotMf Tk 
■TX ■ 


Anaheen Sama Ana. CA 
Orange. CA 

Anchorage. AK _ 

Anchorage. AK 
Anderson. IN 


IN 

Anderson. SC 
Anderson SC 
Ann Arbor Ml 
Waslonew. Ml 
Annnton. At 


Cdhoun AL 

AppMorvOsftkoalvNeenah. \ 
Caiumet Wl 
Outagarrse Wl 

t, Wl 


Amotw PR 
Canvy, PR 
Haimo. PR 
Ouetrodftaa. PR 

,NC~ 


Buncombe NC 

Athens. GA _ 

Clarke GA 
Jackson. GA 
MaiHon GA 
Oconee. GA 

Atlanta. OA _ 

Barrow GA 
Buds. GA 
Oerokee GA 
CMylon GA 
Cotb GA 
Coweta GA 
Ob Kata. GA 
Douglas GA 
Fayette. GA 
Forsyth, GA 
Fulton. GA 
Gwinnett. GA 
Henry GA 
Newton GA 

PeAdng GA 
Rockdale GA 
Speeding GA 
Walton GA 

Atlantic Oty NJ _ 

Altantic NY 
Cape May NY 
Augusta GA SC 
Cokmoe GA 
McOuttw GA 
R<hmond, GA 
AJien SC 

At#ora €»gn. IL __ 

Kane IL 
Keodafl it 

Auean. Tx .. 

Mays. TX 
Trana TX 
Wmemson TX 

Bakersfceid CA __ 

Kem, CA 

Bartimore. MD _ 

Anne Arundel, MD 
Be*more, M0 


Wage lnd*» 


1057$ 

9674 

10665 

« 

9656 

10 
10167 

12407 
1 5915 
9792 
6605 
1 1866 
8622 
9652 

.571? 

9551 


10662 

•723 


10067 


12157 

10471 


Oban area (MSA) (conetrtuent counties or 
county equwaientsj 


Balbmore C#y MO 
Camja MD 
Harford. MO 
Howard MD 
Oueen Annas. MD 
Bangor. ME 
PencbecoL ME 

Baton Rouge. LA. _ 

Ascension. LA 
East Baton Rouge. LA 
Irwmgsion, LA 
West Ballon Rouge LA 

Bettie Creek. Mi__ . 

Calhoun. Mi 

Beetenon Porl Arthur. TX 
Harden TX 
Jefferson TX 
Oange. TX 

Beaver Coufty. PA __ 

PA 
WA. 


Whatcom, WA 
Benton Harbor. Mi 


Bargen Passaic. NJ _ 

Bergen, NJ 
Passat NJ 

Blbngs. MT .. 

Yellowstone MT 

B4o»Gi#porl. M$ __ 

Hancock. MS 
Hamson MS 

Bmghamion. NY _ 

Broome, NY 
Tioga NY 

Bemngham, At - - 

Btaeil. AL 
Jefferson, AL 
Sant Cta*r. AL 
Shelby AL 
WaKor, AL 

Bemarck. NO _ 

Burleigh. NO 
Morton. ND 

Btoommgton IN _ .... 


Wage Irxfe* 


mjM M 

Btaormngtorv Normal. 4. ___ 

McLean, it 

Bo*se City. ID ___„ 

Ada. ID 

Boetorv Lawrence’Salem-Lowea Brockton. MA 


MOdtosea MA 
Norfolk. MA 
Plymoulh. MA 
Suflo*. MA 

BcMder Longmont, CO 
‘ .CO 
Bradenton, ft 
lFL 
Brarorm TX 
BrtJona, TX 

Bremerton. WA_ _ 
WA 


Bridgeport-Stamford Norwalk-Danbury. CT . 
FarftekJ. CT 

Brownsv4te Markngan, TX , _ 

Cameron. TX 

Bryan-CoAege Slakon. TX.. ___ 

Braros TX 

Buffalo NY _____ _ 

Ene. NY 

Burtngton. NC _ 

Alamance. NC 

SurWigHm VT _ 

CHhenden, VT 
Grand i»»e. VT 

Capua* PR _ 

Caqua* PR 
Gtaabo. PR 
San Lores'll. PR 
Ague* Bucnat. PR 
Carey PR 
Cora PR 

Canton. OH _ 


9456 

104 70 

10115 

10450 

1 1827 
10695 
0566 

1.0241 

• .9947 
6665 

9651 

9912 


9075 

* 9327 
6992 
10363 
11213 


9696 

• 9656 
6640 

• 9478 
1 1476 

9413 

0617 

9927 

6756 

•9645 

5573 


9516 
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Table b ii—wage Index for Urban Table B-ll-W age Inoex for Urban Table B-ll-W age Inoex for Urban 

Areas—C ontinued Areas—C ontinued Aplas—C ontinued 
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Tabi£ bii —wage index for Urban Table B II.— Wage Index for Urban Table B-ll.— Wage Index for Urban 

Areas— Continued Areas— Continued Areas— Continued 
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Table B II — Wage Index for Urban 
Areas—C ontinued 

(Coal '•porting penoO* t*grfv«ng on or altar Jcrfy t 4 1964) 


Urban area <MSA> tconswuen* counters or 


Negva Fails. NV 
reaper* NV 

Norfolk Vegeta Baecft-Nawport 
Chetapoaha C4y. VA 
Gloucester, VA 
Hampton Oy. VA 
Jamas C4y Co. VA 
Newport Maws C*y, VA 
Norte* City. VA 
Poquoson. VA 
Portsmouth C»y. VA 
Suftok Of. VA 
Vegeta Boech Oy, VA 
WtiUimsbury Oy. VA 
York. VA 

Okiand. CA- 

Alameda. CA 
Confra Costa. CA 

Ocala RL ... .. ——... 

Marion, FL 

Odessa. TX.«-- 

Ector. TX 

Oklahoma Oy. OK——-— 

Canadian, OK 
Cleveland OK 
Logan. Ok 
M cCUn OK 
Oklahoma. OK 
Pottawatomie. OK 

Ckymoia. WA-..- 

Thuralon. WA 

Omaha NE 4A_ 


News, VA-.., 


*570 

.0002 


IA 

OouipiNE 
Sarpy. NE 
Washington, NE 
Orango County. NY 


Ortando Fl_ 

Orange Fi 
Otcaote. Fl 
Sawvjlt. FL 
>. KV 
kKV 


OenanF Ventura. CA . 

Vena** CA 

Panama Gty. FL- 

Bay. FL 

Partentxeg Marietta. WV-OH . 
Waarungtorv. OH 
Wood. WV 

Pascagoula MS —-- 

Jackson MS 

Ponseoota R - --— 

Escambia. FL 
Santa Rosa. FL 

Peona. IL 


lit 
Tauewefl IL 
Woodford IL 
Ph*ad*K>N*. PA NJ 
Burtngson. NJ 
Camdan NJ 
Gloucester. NJ 
Bucks. PA 
Chaster, PA 
l PA 
f. PA 

MW k PA 

Phoenis. A2 
Mancopa. AZ 
Pma BkKtt. AR 
Jettarson, AR 
Pittsburgh PA 


AAaghuny. PA 
Fayette, PA 
Washington. PA 
Wactmorstand. PA 
MA 


Ponca, PR 
Juana Oku PR 


ME 


Cumberland WE 
Sagadahoc. ME 
York. ME 

Portland. OR _ 


1.2960 

•9759 

*10617 

1.0625 


•10703 

.0750 


•*723 
1 1011 
*9772 
10150 

1 1.1044 

0070 

1.1424 

1 1702 


1 1130 


1 IMS 


10045 

7263 


11309 


Table B-II.—Wage Inocx for Urban 
Are as—C ontinued 

(Coal rtporang panods bagmng on or after July I. 1904) 


Table B-H—Wage Index for Urban 
Areas—C ontinued 

(Coat rscoring panoda begnnmg on or after A4y 1. 1904] 


Urban VSI (MSAl (ConsHu.nl 00»nKl or 
COUVy aqiauatental 


OR 

Multnomah. OR 
WaaNngton. OR 
Vamhft. OR 

PommouiM>ouar-Roch«fttar. 


Poughkaapsta, NY 
Omchasa. NY 
Providence Psftnor' 1 
Bristol. Rl 
Kent. Rl 
Newport, Rl 
Providence. Rl 
State*** Rl 
Washington. Rl 
Provo-Oram UT — 
Utah, UT 

Pusdo CO_ 

PueWo. CO 


Racine Wt 
Rategh Ourtiem. NC 
Durham, NC 
Frankfcn, NC 
Orange NC 
Waka, NC 

L PA- 


■MblI 

ReddngCA.- 
Shasta CA 
NV 


WA 


I. WA 
Frankkn WA 

Rclvaond*Petersburg. VA — — 
Charles C% Co. VA 
Ctteftertreto, VA 
Cotorsal Heights Oy. VA 
Dmwiddt VA 
Goochland. VA 
Hanovar. VA 
Mannco, VA 
H opawei C*y. VA 
Now Kant, VA 
Petersburg Cdy. VA 
Powhatan. VA 
Pnnce Georgs. VA 
Richmond City- VA 
Riverade^San Bemardna CA. 
Riverside. CA 
San Bernardno. CA 

Roanoke. VA- 

Botetourt VA 
Roanoke VA 
Roanoke City. VA 
Salem City. VA 


Olmsted. MN 
Rochester, NY 
Lmngskon, NV 
Monro*. NY 
Ontano. NY 
Ofteans. NY 
Wayne NY 
Rockford «. 
Boone. »L 
Winnebago, IL 
Secramemo CA_ 


Eldorado. CA 
Placer, CA 
Sacramental CA 
Yoto. CA 
Setpnaa Bay GTy LkOand. I 
Bay. Ml 
M*Pand. Ml 
Sagnaw. Ml 
SI Cloud. MN- 


Shartume. MN 
Steams. MN 

, MO 


84 UmkMOIL— 


Frankkn. MO 
Jaderson MO 
St Charset, MO 


9765 

1.1935 
1 0169 


*524 
I 1390 
1 0066 
10617 

10295 

10430 

12613 

*737 


1.1731 

9929 


1.0156 

1.0300 


i 2 »e 


6637 


10241 
1 1022 


Urban area (MSAj loonstfusnt counties or 
county eqiavatenssl 


Wage l<x*« 


St Lou* MO 
Si Lou* Cay. MO 
OR 


OR 

_,__ OR 

Sannas-SaasKte Monterey. CA. 
Monterey CA 

Soft Lake CVOgdan UT __. 
Dans. UT 
Salt Lake UT 
Webar. UT 

San Angato. TX . . 

Tom Green TX 

San Antomok TX- 

Barer. IX 
Comal. TX 

TX 


San Outgo. CA 


San Dago. CA 
Sen Francisco, CA. 
Mann. CA 
S*n Francisco. CA 
San Mateo CA 

San Jose. CA.. 

Santa Oars, CA 
San JuervPR 


_ i PR 

Beyoman, PR 
Canovanes. PR 
Carofcna. PR 
Catena PR 
Ccrotal. PR 
Dorado. PR 
Fteardo. PR 
Ftondd PR 
Guaynabo. PR 
Rjmacao, PR 
Juncot. PR 
Los Ptedraa. PR 
Look PR 
Lugufto. PR 
PR 


Rio Grands. PR 


Toa Altai. PR 
Toa Bn* PR 
TropNo Alto, PR 
Vega Aka. PR 
Vega Bat*. PR 

Stetta Barber •'Santa Mana-Lompoc. CA_ 
Santa Barbara, CA 

Santa Crur. CA-— . ■ .— 

Santa Our CA 

Sente Fa. NM- 


Santa Fa_ 

Santa Rosa Patekena. CA_ 
Sonoma. CA 
Sarasota. FL 
Sarasota. FL 

C m, |^yyi m K Cl A 

jivjnnin, 


Chatham GA 

Efkngham. GA 
Scranton W*es Barra. PA 
CoMnb*. PA 
Lackawanna PA 
Luxama. PA 
Monroa, PA 
PA 

WA.— 

Kng. WA 


PA 


WA 


m.j, pa 

Sheboygan. Wt 


Sherman-Denson. TX_ 
Graysorv TX 
Shreveport. LA-- 


Caddo. LA 
Siou> Cay. 1A-NE _ 
Woodbu-y IA 
Dakota NE 
Sou* Fate SO 


lAnnehatte. SO 
South Bend-Misha* ska. IN 


1.0322 

126*« 

9629 

9955 

9566 

1 1666 
19624 

12960 

.6275 


1 1226 
1205» 
9676 

11660 

9644 

9268 

1.0067 

11156 

6647 

964? 

•9601 

1.1130 

ioon 

•623 

9626 
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Table B-ll—W age Index for Urban 
Areas—C ontinued 

tOn* reporting ponodt on or after AA'T, 1994) 


Table B-ll.—W age Inoex for Urban 
Areas—C ontinued 

(Coal reporting perod* beginning on or after July 1. 1964] 


Table Bill—W age Index for Rural 
Areas—C ontinued 

(Coat reporting period* tMgmng on or aftsr July 1. 1964] 


b (MSA) 
co**v 


9 JoMph, I 


. WA 

Sps**tlL_.. 

M.frertl A 
Sangamon. A 

HMMMM 


Cnnfttwv MO 

G-wana, MO 

MA ... 


SUls Go***. PA — 

Cenpti PA 

S;.,-oonvOe.WeiNo^ Oh wv . 

JeOsmoa. OH 

B*ocm. WV 


StoOKA CA 


Sen Joaqun, CA 

Sirjcuee. NV_ 


OnondfeQA NV 

CWgo. NY 
l WA_ 


WA 


Curtadan. FL 

Lbotv FL 


FL 

• vxxougn. ri 

Pbko.FL 

'V-Ma.R 

Tire HmA #1_ 

Oa*. IN 

TetarBant-TX-ToMdim, AR... 
V*ar, AR 
Bcww. TX 

ToftdO. OH .- -. 

OH 
Ucai. OH 
AoodOH 
Topeka. XS _ 

Shaenae. KS 
Tremon. NJ _ 


NJ 

Tucson, AZ. 

P"a l AZ 

Wok.. 


ON 
Oeege.OK 
f^n.OK 
TuIulOK 
WBgoner.O* 

‘uKBknen. AJL 


TiivatootA AL 
¥* TX ... — 

S^UvTX 
Aome. NV 
HcrXmer, NY 
NY 

vu*y>t erkoklNapa. CA. 

>*Pa. CA 
WO.CA 
Vircouuer. WA 
C*B»V WA 
VWoni, TX 
v <iore. TX 

Vnednd- __ 

U'rv'jnoeret NJ 


NJ. 


Vn*e Tukere-Ponen)#*. CA . 

Julwe.CA 
**:o, TX.. 


^t-ennerv tx 
"•Wvgfon, DC MO-VA 


of Cokmb*. OC 

CAKen. MD 


Wage mds» 


10917 
1 1302 

9330 

10112 

• 10667 

9 m 

1 1719 
1.4143 

10S96 

9444 

10785 

6925 

1 1766 

1.1421 

1 1245 
10561 
1-0061 
10703 


10111 

0963 

9621 

12666 

• 1.0793 
1 9056 
.9572 
1 1022 
9056 
1 1594 


Urban am* (MSA) (consMuan* counmaa or 
oouncy eounratentt) 


MO 
MO 

Montgomery, MD 
Pnnce Georga*. MO * 
Alexandria City. VA 
VA 
VA 

CMy. VA 
Fafla Church Cay. VA 
Loudoun. VA 
Manassas City. VA 

Pm% Oty. VA 
VA 
VA 

WaBadoeCedar Fait. IA 



Weal Palm Beech-Boca Raton Defray 

FI--- 


a 

Wheakng, WV-OH 
Bafrnonl OH 
Marsha*. WV 
OhaWV 

K8 _ 


KS 

Sadgwteh. KS 
W«b FaH TX , 
wscmu, TX 

PA, 


Lyoonang. PA 
Wammgton. DE-NJ-MO 
New Casne. 0€ 
Cadi. MO 
Salem. NJ 

—-* - - UP 


NC 

Worcmter Fitchfarug LaomtnMar. MA 


vakma. WA , 
Yaluma. WA 
Vo*. PA_ 


PA 
York. PA 

Youngatown Warren. OH_ 
Mahorsng. OH 
Trumbull, OH 

Yuba Oly. CA_ 


. CA 
Yuba. CA 


Wage Indue 


9245 

1 6970 

10266 

10162 

11tat 

6774 
i 

10644 

9205 

9560 

10956 

10062 

1 1166 

10962 


1 Appronmaie vatu# lor area 

Table B-lll —Wage Index for Rural Areas 

tCoal reporting psnodt begrvang on or after Jdy 1. 1964] 


Rural area («orv44SAj 



Kentucky 


7797 

14463 


10246 
6664 
10091 
9196 
6630 
6362 
1 1642 

6901 

6652 

6134 

6299 

6365 


Rural area (no* MSA) 

Wogomdea 

Loumarw 

6545 

Mere 

6623 

Maryland. 

9146 

MassachuaeflB . 

10340 


9336 

Wnne*o4a 

656$ 

Mi% v* arc* 

6055 

.6286 

kAaaoi^i 

Montana . 

6613 

Nabrartui 

7293 


1 0439 

Li i i«y -m 

1 0052 

New Jersey ,. 

NA 

Now Ma»co 

.9639 

6790 

New York 

North CergAna 

6545 

Noun Dakota .. .. 

Oreo 

6350 

9327 

6723 

Oklahoma . .... 

Ofixynn , 

9566 


10363 

5754 

Puerto Roo ... 

Rhode ttWsl * . 

* 9306 

Soutfi Caroline. 

6063 

Sou** Dakota. 

7609 


.7675 

Tetea 

6355 

Utah.- .. ... 

7636 


8605 

6546 

Virginia 

Vaxan 

1 0000 

WasNngton 

9511 

W^ret VvtWMi 

6555 

WMconaai 

6470 


-9769 


* Approannala vaK» for area. 


Table B-1V.—Cost Reporting Year 


Adjustment Factors* 

(Coat reporbng panoda twgpvang on or alter J*y 1. 1964) 


X a SMF coal reporting ponod b*jr*— 

Tha 

adfuMmenl 
factor ib 

Aug 1. 1964 

100263 

5-pr i tee* 

1 00567 
1 00850 

Oct 1 1964 


101133 

1 01417 

Dec 1. 1964 

Jen 1. 1965 

1 01700 

Feb 1. 1965 

1 02056 

Me 1. 1965 . 

1.02417 
1 0277$ 

Apr 1965 

May 1. 1965.. 

1 03133 

June 1. 1965 

1 03492 

A4y 1. 1965 . 

1 03850 

Awe \ 1QM 

1 04206 

Sept 1. 1965 

104567 



* * Baaed on 
percent and 43 
Thoee edyustmant 
letar tilrriilrt of 


market ba»ket nNfeon rates ol 3 4 
for 1965 and 1966 rt*pecfea*y 
are subject to cftanga based on 
neaes or decrease* 


If. for any reason, we do not publish a 
new schedule of limits to be effective on 
October 1.1985. or do not announce 
other changes in the current schedule by 
that date, the current limits would 
continue in effect, with the adjustment 
factor increased by .00358 per month, 
until a new schedule of limits or other 
provision is issued. 



























































































































































46330 


Federal Register / Vol. 50. No. 226 / Friday. November 22, 1985 / Notices 


Appencm* * 8 l— Derivation or "Market Basket” Inoex for SNF Routine Service Costs (Cost Reporting Periods Beginning on or After 

July 1.1984) 


Category of coeta 

Ratetrvo 
■mr O f, Vv »• 
1965 ’ 

Forocetlar 

percent 

change* 

(1981-1986) 

Payroll Erpanwr* 

61 14 

0R1-CFS 

Food 

644 

DRI-MM 



DRV MM 


669 

DRI-MM 

Fool and other iA**e*_ 

520 

ORt-MM 

• 



DRI-MM 



DRI-MM 



ORI-CFS 

Mwcatfarwoux__ 

464 

DRI-MM 

Ocher buwness serve**. . 

5 12 

DRI-MM 

Suppaes 

332 

DRI-MM 

Drug* 

t 72 

ORI-CFS 


Moefih services . 

133 

ORI-CFS 


Pnoe variable jm 


Percentage change* to average hourly urwigi of employee* id nurs#ig and personal car* *ac*fv |S*C €»oi* 
Source U S Dept of Labor, Bureau of labor Stautbc Fn%*r**rot and Barrings (montrayl Tab** C 2 

Processed »ood% and feeds component of producer pnce mde* Source US Dopf of labor, Bummiu of i *<* 
Suv«*cv Month* Labe* Renew Tabte 23 

Food and beverage component of Consumer Pnce lndr«. all urban Source U S Dept of labor. Bureau of ! -*ot 
Sttbibct. Month* Labor Renew. Tat* 22 

Supplement* to wage* and taiane* par eortar at nonagnoJBund etlabtehmant* For tupcAKW** to eay 
Source U S Oepf of Commerce. Bureau of Economic Artefy**. Survey of Current Busmoss T able 1 f 1 Fo* tout 
amptoymenl—Source US Dept of labor. Bureau of labor Slabsfccs Employment and Battings (moontvi " Jb4* 

B-4 

A totpaca price dedelor-conaianpbcn of tool of and coat (derived from fuel oil component of Comumef Pnce irvvo 
Source US Department of Commerce. Bureau Of Econorrvc Analyse. Suvoy of Oarer* BuSmesx fmorpr^i 
Table 711 

B imptof pnce deflator-consumer of electricity (derived from electncey component of Consumer Pnce iriv») 
Source U S Dept of Commerce. Bureau of Economc Anelyw* 

C toiptc* pnce deflator tor natural get iderived from utAfy (ppetf) gat co mponent of Coneumer Pnco Iro « • 
Source Same aa etoctocify above 

O Water and sewage memienence component of th© Conaumar Price aide* Source U S Dept of Labor Bs/u.m of 
labor Stabeac*. Mommy labor fbtaam Table 23 

Aa (lam Consumer Pnce lode*, aa laban Source US Oepf of labor, Bureau of labor Statistic* A forth* : rhn 
Re n ew, Table 23 

Services component of Consumer Pnce tod**, ad urban Source U S Dept of labor. Bureau of labor SutoKi 
Month* Labor Renew. Table 23 

AM Item Consumer Pnce Index, aa irban Source U S Dept of labor. Bureau of labor Statistic* Month* islet 
Renew. Table 23 

Pharmaceutical preparation* effecaf component of producer pnce index Source US Oepf of labor. 0ur*j.j of 
labor Statist**. Product Pncaa and Pnce todkuw* (monthly). Tebe 6 

Physoan services component of Consumer Pnce index tor all urban consumer* Source U 5 Depf of t kc» 
Bureau of labor Statistic*. Monet* Labor Rone a, Table 23 


• The bevc worghts tor «a m*tor cateoones of Holed twsng ncme coat* were obtaned bom the OMEW Nabona* Center tor Health Statistic* (NOS) Na*mel Nurvng Home Sirvrn 
(TiNHS) tor 1972 and 1976 for home* certifed tor pamepefcon n the Medtarc program See Nurong Homo Costa 1972 Untied States Naboml Hersno Hom* Survey. August 1979-ApH W* 
DmEW. A CHS Naaonat Nummg Home Suney )977 Summary tor the Unaad Slates. \mat and Haam Statrabca Senas i£ Number 43 

A laapeyre* pnce mde* eta eonaiructod ueng t»77 weight* and pnce venablei wxfccaMK) *i the latte In calender year 1977 each "pnce vaneble has an mdev oMOOO The r. ^ 
routine *erv<e ccn* weights change each penod « accordance w4h pnce eftango* lor each pnce vanabie Coal category* with nHairvefy hgh pnce increases gst ratawefy hghm cod 
wwgnt* and vee versa 

• Dfb-CFS refer* to Data Resource*, tnc. Cost Forecaabng Service (CFS 651). 1750 K Street N W WaHwigton. OC 20006 

• DHi-MM retars to Das* Resources, Inc.. Trendtong (285). 29 Hartwai Avenue. Lextogion, MaeaachuxetU 02173 


(Secs. 1102, 1814(b). 1881(vM1). 1866(a). 1871 
and 1888 of the Social Security Act; 42 U.S.C. 
1302.1395f(b), 1395x(v)(l), 1395cc(a). 1395hh, 
and 1305yy) 

(Catalog of Federal Domestic Assistance 
Program No. 13.773. Medicare—Hospital 
Insurance Program) 


Dated: June 17.1085 
Caroline K. Davis. 

Administrator. Health Care Financing 
Administration . 

Approved; August 21.1085. 

Margaret M. Heckler, 

Secretary. 

|FR Doc 85-27768 Filed 11-21-85: 8.45 am) 

BILLING COOC 4120-01-41 
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DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Parts 47 and 52 

Federal Acquisition Regulation (FAR); 
Transportation Clauses 

agencies: Department of Defense 
(DoD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 
action: Proposed rule. 


summary: The Civilian Agency 
Acquisition Council and the Defense 
Acquisition Regulatory Council are 
considering a revision to the Federal 
Acquisition Regulation (FAR) in section 
47.303. Standard delivery terms and 
contract clauses, and the clauses at 
subsections 52.247-29. 52.247-31. and 
52.247-32 concerning f.o.b. origin 
language. 

Comments: Comments should be 
submitted to the FAR Secretariat at the 
address shown below on or before 
January 21.1986. to be considered in the 
formulation of a final rule. 

address: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS). 18th A F Streets NW. 
Room 4041. Washington. DC 20405. 

Please cite FAR Case 85-43 in all 
correspondence related to this issue. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Margaret A. Willis, FAR Secretariat 
Telephone (202) 523-4755. 

SUPPLEMENTARY INFORMATION: 

A. Background 

The subsections in FAR 47.303-1. 

F.o.b. origin: 47.303-3. F.o.b. origin, 
freight allowed: 47.303-4, F.o.b. origin, 
freight prepaid; and 47.303-5. F.o.b. 
origin, with differentials, are changed to 
conform the language with the clause 
revisions. 

The proposed revisions amend the 
contract clauses at FAR 52.247-29. F.o.b. 
Origin: 52.247-31, F.o.b. Origin, Freight 
Allowed, and 52.247-32, F.o.b. Origin. 
Freight Prepaid, to alleviate inequities in 
the clauses regarding f.o.b. origin 
language. 

B. Regulatory Flexibility Act 

Pursuant to the provisions of section 3 
of the Regulatory Flexibility Act (5 
U.S.C. 605(b)), this proposed rule is not 
expected to have a significant economic 
impact on a substantial number of small 


entities because the proposed changes 
do nothing more than alleviate 
inequities in the clauses regarding f.o.b. 
origin. 

C. Paperwork Reduction Act 
Information 

The Paperwork Reduction Act does 
not apply because this proposed rule 
does not propose additional information 
gathering or maintenance of records. 

List of Subjects in 48 CFR Parts 47 and 
52 

Government Procurement. 

Dated: November 18.1985. 

Lawrence |. Rizzi, 

Director. Office of Federal Acquisition and 
Regulatory Policy. 

Therefore, it is proposed that 48 CFR 
Parts 47 and 52 be amended as set forth 
below. 

1. The authority citation for 48 CFR 
Parts 47 and 52 continues to read as 
follows: 

Authority: 40 U.S.C. 48fl(cJ: 10 U.S.C. 
Chapter 137. and 42 U.S.C. 2453(c). 

PART 47—TRANSPORTATION 

2. Section 47.303-1 is amended by 
revising paragraph (a)(4) to read as 
follows: 

47.303- 1 F.oJ>, origin. 

(a) * * * 

(4) Unless otherwise provided in the 
solicitation, to any Government- 
designated point located within the 
same city or commercial zone as the 
f.o.b. origin point specified in the 
contract (commercial zones arc 
prescribed by the Interstate Commerce 
Commission at 49 CFR Part 1048). 

• • • • • 

3. Section 47.303-3 is amended by 
revising paragraph (a)(l)(lv) to read as 
follows: 

47.303- 3 F.oi>. origin, freight allowed. 

(a) * * * 

( 1 ) * * # 

(iv) Unless otherwise provided in the 
solicitation, to any Government- 
designated point located within the 
same city or commercial zone as the 
f.o.b. origin point'specified in the 
contract (commercial zones are 
prescribed by the Interstate Commerce 
Commission at 49 CFR Part 1048): and 
• • • • • 

4. Section 47.303-4 is amended by 
revising paragraph (a)(l)(iv) to read as 
follows: 

47.303- 4 F.o.b. origin, freight prepaid. 

(a)* * * 

(1P ## 


(iv) Unless otherwise provided in the 
solicitation, to any Government- 
designated point located within the 
same city or commercial zone as the 
f.o.b. origin point specified in the 
contract (commercial zones arc 
prescribed by the Interstate Commerce 
Commission at 49 CFR Part 1040); anti 
• • • • • 

5. Section 47.303-5 is amended by 
revising paragraph (a)(1)(iv) to rend as 
follows: 

47.303-5 F.o.b. origin, with differentials, 
(a) * 

(!)••• 

(iv) Unless otherwise provided in the 
solicitation, to any Government- 
designated point located within the 
same city or commercial zone as the 
f.o.b. origin point specified in the 
contract (commercial zones are 
prescribed by the Interstate Commerce 
Commission at 49 CFR Part 1048); and 


PART 52-SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

6. Section 52.247-29 is amended by 
revising paragraph (a)(4): by removing 
paragraph (c)(1): by redesignating 
paragraphs (c)(2) and (c)(3) as (c)(1) and 
(c)(2); and by removing in the newly 
designated paragraph (c)(2) the 
reference “subparagraph (c)(2) above" 
and inserting in its place the reference 
“subparagraph (c)(1) above" as follows: 

52.247- 29 F.o.b. origin. 

• • • • • 

(a) * • * 

(4) Unless otherwise provided in the 
solicitation, to any Government 
designated point located within the 
same city or commercial zone as the 
f.o.b. origin point specified in the 
contract (commercial zones are 
prescribed by the Interstate Commerce 
Commission at 49 CFR Part 1048). 

♦ • • • • 

7. Section 52.247-31 is amended by 
revising paragraph (a)(1)(iv); by 
removing paragraph (c)(1); by 
redesignating paragraphs (c)(2) and 
(c)(3) as (c)(1) and (c)(2); and by 
removing in the newly designated 
paragraph (c)(2) the reference 

‘ subparagraph (c)(2) above" and 
inserting in its place the reference 
"subparagraph (c)(1) above" as follows 

52.247- 31 F.o.b. origin, freight allowed. 

• • • • • 

(«)••* 
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(iv) Unless otherwise provided In the 
solicitation, to any Government- 
designated point located within the 
same city or commercial zone as the 
f o b. origin point specified in the 
contract (commercial zones are 
prescribed by the Interstate Commerce 
Commission at 49 CFR Part 1048); and 
• • • • • 

8. Section 52-247-32 is amended by 
revising paragraph (a)(l)(iv); by 
removing paragraph (c)(1); and by 


redesignating paragraphs (c)(2) and 
(c)(3) as (c)(1) and (c)(2); and by 
removing in the newly designated 
paragraph (c)(2) the reference 
“subparagraph (c)(2) above" and 
inserting in its place the reference 
“subparagraph (c)(1) above" as follows: 

52.247-32 F o b. origin, freight prepaid. 


(a) * * • 

(D •; * 


(iv) Unless otherwise provided in the 
solicitation, to any Government- 
designated point located within the 
same city or commercial zone as the 
f.o.b. origin point specified in the 
contract (commercial zones are 
prescribed by the Interstate Commerce 
Commission at 49 CFR Part 104*8); und 
• • • • • 

[FR Doc 85-27857 Filed 11-21-85; 8:45 ami 
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DEPARTMENT OF JUSTICE 
Bureau of Prisons 
28 CFR Part 570 

Control. Custody. Care, Treatment, 
and Instruction of Inmates; Escorted 
Trips for Inmates 

agency: Bureau of Prisons. Justice. 
action: Final rule. 

summary: In this document, the Bureau 
of Prisons is publishing its final rule on 
escorted trips for inmates. The rule 
describes the Bureau's policy on 
providing approved inmates with staff- 
escorted trips into the community. 
EFFECTIVE DATE: December 23,1985. 
address: Office of General Counsel. 
Bureau of Prisons. Room 754. 3201st 
Street. NW.. Washington. DC 20534. 

FOR FURTHER INFORMATION CONTACT: 
Mike Pearlman. Office of General 
Counsel. Bureau of Prisons, phone 202/ 
724-3062. 

SUPPLEMENTARY INFORMATION: In this 
document, the Bureau of Prisons is 
publishing its final rule on escorted 
trips. A proposed rule on this subject 
was published in the Federal Register 
August 17,1984 (at 49 FR 32995). 
Interested persons were invited to 
submit comments on the proposed rule. 
Members of the public may submit 
comments concerning the final rule by 
writing the previously cited address. 
These comments will be considered but 
will receive no response in the Federal 
Register. 

The Bureuu of Prisons has determined 
that this rule is not a major rule for the 
purpose of EO 12291. The Bureau of 
Prisons has determined that EO 12291 
docs not apply to this rule since the rule 
involves agency management. After 
review of the law and regulations, the 
Director. Bureau of Prisons, has certified 
that this rule, for the purpose of the 
Regulatory Flexibility Act (Pub. L 96- 
354), does not have a significant impact 
on a substantial number of small 
entities. 

Summary of Changes/Comments 

1. Section 570.41—The word 
"otherwise’* is deleted from 5 570.41(a). 
The intent of the section is unchanged. 
Because the final rule authorizes the 
Warden to approve medical escorted 
trips, the phrase "except as specified in 
5 570.43” is deleted from $ 570.41 (c) and 
Id). 

2. Section 570.42—For clarity, the 
phrase ”of each day" is added to 

§ 570.42(b)(1). In the same paragraph, 
the extraneous phrase "all non¬ 
government" is deleted since 


transportation costs for an escorted trip 
are borne by the inmate. 

2. Section 570.43—This section is 
refilled "Inmates requiring a high degree 
of control and supervision", to better 
identify cases requiring Regional 
Director review, and approval. The 
example contained in proposed § 570.43 
is deleted as it was considered 
unnecessary. The final rule deletes the 
requirement that non-cmergency 
medical escorted trips have prior 
regional approval. Prior approval of the 
Regional Director is required for a non¬ 
medical escorted trip (either emergency 
or non-emergency) for an inmate who 
requires a high degree of control and 
supervision. In making a decision on 
whether such an escorted trip should be 
approved, the Regional Director will 
consider relevant information, such as 
the inmate's sentence, time in custody, 
adjustment, as well as the nature of the 
request. 

3. Section 570.44—Public comment 
suggested that when an inmate is 
treated at an outside medical facility, 
"the doctor in charge of his or her case 
should determine the level of restraint or 
at least the level of restraint that is 
medically appropriate under the 
circumstances". Our internal staff 
instructions recognize that trips for 
medical purposes may require the 
removal of restraints for treatment or 
examination. To the extent possible, it is 
expected this will be pre*determined 
and noted by Bureau staff prior to the 
trip receiving final approval. When this 
does not occur, and then escort staff are 
advised by outside medical staff that the 
inmate's restraints should be removed, 
escort staff are expected to contact the 
institution for a final decision on 
whether the restraints may be removed. 
The decision on removal of restraints 
may not be left entirely with outside 
medical staff as they may not be 
familiar with the security requirements 
for the inmate being treated. 

List of Subjects in 28 CFR Part 570 

Prisoners. 

Conclusion 

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director. Bureau of 
Prisons in 28 CFR 0.96{q), 28 CFR. 
Chapter V is amended by adding a new 
Subpart D to Part 570. 

Dated: October 21,1985. 

Norman A. Carlson. 

Director. Bureau of Prisons. 

I. In Subchapter D, Part 570 i9 
amended by adding a new Subparl D to 
read as follows: 


SUBCHAPTER D-COMMUNITY 
PROGRAMS ANO RELEASE 

PART 570—COMMUNITY PROGRAMS 

Subpart D—Escorted Trips 

See. 

57040 Purpose and scope. 

570 41 Medical escorted (rips. 

570.42 Non-medical escorted trips. 

570.43 Inmates requiring a high degree of 
control and supervision. 

570.44 Supervision and restraint 
requirements. 

570.45 Violation of escorted trip. 

Authority: 5 U.S.C. 301:18 U.S.C. 751. 4001. 

4042. 4081. 4082. 5006-5024. 5039; 28 U.&C. 
509. 510c 28 CFR 0.95-0.99. 

Subpart D— Escorted Trips 

9 570.40 Purpose end scope. 

The Bureau of Prisons provides 
approved inmates with staff-escorted 
trips Into the community for such 
purposes as receiving medical treatment 
not otherwise available, for visiting a 
crifically-ill member of the inmate's 
immediate family, or for participating in 
program or work-related functions. 

9 570.41 Medics) escorted trips. 

(a) Medical escorted trips are 
intended to provide an inmate with 
medical treatment not available within 
the institution. There are two types of 
medical escorted trips. 

(1) Emergency medical escorted 
trip .—An escorted trip occurring as the 
result of an unexpected life-threatening 
medical situation requiring immediate 
medical treatment not available at the 
institution. The required treatment may 
be on either an in-patient or out-patient 
basis. 

(2) Non emergency medical escorted 

trip .—A pre-planned escorted trip for 
the purpose of providing an inmate with 
medical treatment ordinarily not 
available at the institution. The required 
treatment may be on either an in-patient 
or out-patient basi9. 

(b) The Chief Medical Officer or 
designee is responsible for determining 
whether a medical escorted trip is 
appropriate. 

(c) Escorted trip procedures — out • 
patient medical treatment. A 
recommendation for an inmate to 
receive a medical escorted trip is 
prepared by medical staff, forwarded 
through the appropriate staff for 
screening and clearance, and then 
submitted to the Warden for review. The 
Warden may approve an inmate for an 
out-patient medical escorted trip. 

(d) Escorted trip procedures — in¬ 
patient medical treatment. A 
recommendation for an inmate to 
receive a medical escorted trip is 
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prepared by medical staff, forwarded 
through the appropriate staff for 
screening and clearance, and then 
submitted to the Warden. The Warden 
may approve an inmate for an in patient 
medical escorted trip. 

§ 570.42 Non-medical escorted trips. 

(a] Non-medical escorted trips allow 
an inmate to leave the institution under 
staff escort for approved non-medical 
reasons. There are two types of non¬ 
medical escorted trips. 

(1) Emergency non-medico I escorted 
trip .—An escorted trip for such purposes 
as allowing an inmate to attend the 
funeral of, or to make a bedside visit to. 
a member of an inmate s immediate 
family. For purposes of this rule, 
immediate family refers to mother, 
father, brother, sister, spouse, children, 
step parents, and foster parents. 

(2) Non-emergency, non-medical 
escorted trip.—An escorted trip for such 
purposes us allowing inmates to 
participate in program-related functions, 
such an educational or religious 
activities, or in work-related functions. 

(b) Escorted trip procedures— 
emergency non medical reasons . Unit 
staff are to investigate, and determine, 
tho merits of an escorted trip following a 
review of the available information. 

This includes contacting those persons 
(e g., attending physician, hospital staff, 
funeral home staff, family members. 
United Slates Probation Officer) who 
can contribute to a determination on 
whether an escorted trip should be 
approved. 


(1) The government assumes the 
salary expenses of escort staff for the 
first eight hours of each day. All other 
expenses, including transportation cost 9 . 
are assumed by the inmate, the inmates 
family, or other appropriate source 
approved by the Warden. The necessary 
funds must be deposited to the inmate's 
trust fund account prior to the trip. 

Funds paid by the inmate for purposes 
of the escorted trip are then drawn, 
payable to the Treasury of the United 
States. Unexpended funds arc returned 
to the inmate's trust fund occount 
following the completion of the trip. 

(2) A request for an inmate to receive 
an emergency non-medical escorted trip 
is prepared by unit staff, forwarded 
through the appropriate staff for 
screening and clearance, and then 
submitted to the Warden. Except as 
specified in 5 570.43. the Warden may 
approve an inmate for an emergency 
non-medical escorted trip. 

(c) Escorted trip procedures — non- 
emergency, non-medical reasons. This 
type of escorted trip is considered for an 
inmate who has been at the institution 
for at least 90 days, and who is 
considered eligible for less secure 
housing and for work details, under 
minimal supervision, outside the 
institution s perimeter. A 
recommendation for an inmate to 
receive an escorted trip for non¬ 
emergency, non-medical reasons is 
prepared by the recommending staff, 
forwarded through the appropriate staff 
for screening and clearance, and then 
submitted to the Warden. Except as 


specified in 5 570.43, the Warden may 
approve an inmate for a non-emergency, 
non-medical escorted trip. 

§ 570.43 Inmates requiring a high degree 
of control and supervision. 

Only the Regional Director may 
approve a non-medical escorted trip 
(either emergency or non-emergcncy) for 
an inmate determined to require a high 
degree of control and supervision. 

§ 570.44 Supervision and restraint 
requirements. 

Inmates under escort will be within 
the constant and immediate visual 
supervision of escorting staff at all 
times . Restraints may be applied to an 
inmate going on an escorted trip, after 
considering the purpose of the escorted 
trip and the degree of supervision 
required by the inmate. Except for 
escorted trips for a medical emergency, 
an inmate going on an escorted trip must 
agree in writing to the conditions of the 
escorted trip (for example, agrees not to 
consume alcohol). 

§ 570.45 Violation of escorted trip. 

(a) Staff shall process as an escapee 
an inmate who absconds from an 
escorted trip. 

(b) Staff may take disciplinary action 
against an inmate who fails to comply 
with any of the conditions of the 
escorted trip. 

|FR Doc aS-27921 Filed 11-21-65: H45 am| 
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DEPARTMENT OF JUSTICE 

Bureau of Prisons 

28 CFR Parts 522, 524, 544, and 550 

Control. Custody, Care, Treatment, 
and Instruction of Inmates; Chemical 
Abuse Programs, Admission and 
Orientation, Classification and 
Program Review, and Inmate 
Recreation Programs 

agency: Bureau of Prisons. Justice. 
ACTION: Proposed rules. 

Summary: In this document, the Bureau 
of Prisons is proposing to amend its final 
rules on (1) admission und orientation 
(A&O); (2) classification and program 
review; and (3) inmate recreation 
programs. The proposed rule on 
admission and orientation programs 
includes a requirement that institutions 
have both a centralized AttO program 
and a unit familiarization program. The 
proposed rule on classification and 
program review requires that the inmate 
attend the initial classification meeting. 
The proposed rule on recreation 
programs includes a revised section on 
the showing of movies at the institution. 
The Bureau is also proposing a new rule 
on chemical abuse programs. The rule is 
intended to provide an inmate who is 
identified as having a history of 
chemical abuse with the opportunity to 
participate in a chemical abuse program. 

date: Comments on these rules must be 
received on or before January 10,1986. 

address: Office of Ceneral Counsel. 
Bureau of Prisons, Room 770, 3201st 
Street, NW.. Washington, DC 20534. 
Comments received will be available for 
examination by interested persons at 
the above address. 

for further information contact: 

Hank Jacob. Office of Ceneral Counsel. 
Bureau of Prisons, phone 202/272-6674. 

supplementary information: Pursuant 
to the rulemaking authority vested in the 
Attorney Ceneral in 5 U.S.C. 552(a), and 
delegated to the Director. Bureau of 
Prisons, in 28 CFR 0.96(q). notice is 
hereby given that the Bureau of Prisons 
intends to publish in the Federal 
Register proposed amendments to its 
rules on (1) admission and orientation: 

(2) classification and program review; 
and (3) inmate recreation programs. 
Because of various non substantive 
changes, und .to allow for a fuller 
review, the Bureau is publishing each 
amended rule in its entirety. In addition. 
Ihe Bureau is publishing a new proposed 
rule on chemical abuse programs. 


Proposed Amendments to the Rule on 
the Admission and Orientation Program 

A final rule on the admission and 
orientation program was published in 
the Federal Register December 4.1981 
(at 46 FR 59507 et seq.). The present 
amendments modify the existing rule. In 
§ 522.40. the first paragraph is revised to 
specifically reference the institution's 
centralized admission and orientation 
program. Proposed paragraph (b) is new 
and requires that each team or unit in 
the institution establish a procedure for 
providing a unit familiarization program 
to newly assigned inmates. The rule 
authorizes the unit program to be 
substituted for the centralized program 
when necessary to accommodate 
security needs. Based on new paragraph 

(b) . existing 8 522.40 (b) and (c) are 
reworded and become new 8 522.40 (c) 
and (d). Based on the addition of a unit 
familiarization program, the title of Part 
522, Subpart F. becomes "Admission and 
Orientation/Unit Familiarization 
Program". 

Section 522.41 is retitlcd 
"Responsibility for the centralized 
admission and orientation program". In 
paragraph (a), the word "centralized" is 
added to identify the responsibility of 
the staff coordinator. Paragraphs (b) and 

(c) arc reworded, although their basic 
intent is unchanged. 

Section 522.42 is retitled "Guidelines 
for the centralized admission and 
orientation program". Paragraphs (a) 
and (b) are reworded, although their 
intent is unchanged. Paragraph (c) is 
deleted. Its intent is now encompassed 
within former paragraph (d), now 
proposed paragraph (c). entitled "AAO 
activities". New paragraph (c) is 
intended to ensure that the newly 
committed inmate receives a full 
spectrum of activities while in A&O, 
Final paragraphs (eHg)« now proposed 
paragraphs (d)-(f). are reworded, 
although their intent is unchanged. 
Section 522.43, "Responsibility for the 
unit familiarization program", is new. 
This section identifies Bureau staff 
responsible for the unit familiarization 
program. 

Proposed Amendments to the Rule on 
Classification and Program Review 

A final rule on classification and 
program review of inmates was 
published in the Federal Register May 1, 
1981 (at 46 FR 24899). An amendment to 
this rule was published in the Federal 
Register January 3,1984 (at 49 FR 193). 
The present amendments are intended 
to address concerns that have arisen 
since the rule was last amended. 

In 8 524.11, the introductory paragraph 
is revised to indicate that the section 


refers to both the classification and 
program review process. Paragraph (a) 
is revised to identify committee 
composition. Because institutions 
ordinarily have unit management, the 
last sentence of } 524.11(a) is deleted. In 
paragraph (b). the phrase "one week is 
substituted for "five working days". 

In 8 524.12, paragraph (b) is revised 
The revised rule requires the inmate's 
waiver to be documented in the inmate's 
central file. The revised rule also 
requires the inmate to attend the initial 
classification meeting. This is necessary 
to ensure that the newly committed 
inmate is fully aware of what is 
expected, and has an opportunity to 
comment on his classification program. 
In paragraph (c). the phrase "upon 
completion of the inmate's initial 
classification" replaces "at the inmate's 
initial classification". The remainder of 
this paragraph (c), and paragraph (d) arc 
revised, although their basic intent are 
unchanged. Paragraph (e) is revised by 
substituting "14 days" for "5 working 
days". Although the time frame is 
expanded, the inmate will have been 
verbally advised of the program plan at 
the time of initial classification. In 
§ 524.13. paragraph (a)(2) (i) and (ii) are 
now included within a new proposed 
paragraph (i). "the inmate's projected 
release date". Existing paragraphs (iii) 
and (iv) will become new paragraphs (ii) 
and (iii). Paragraph (c) is revised to 
specifically require that staff offer the 
inmate an opportunity to make a written 
statement and/or to submit materials di 
the program review. Paragraph (c)(2) is 
revised to refer to new proposed 
paragraph (c)(3) which states that staff 
may require an inmate to attend the 
program review if staff determine that 
the inmate's appearance at the review is 
essential. Proposed paragraph (c)(4), 
pertaining to program reviews for 
inmates in administrative detention, is 
new. 

Proposed Amendments to the Rule on 
Inmate Recreation Programs 

A final rule on inmate recreation 
programs was published in the Federal 
Register May 20.1980 (at 45 FR 33939) 
The present amendments are intended 
to address concerns that have arisen 
since publication of the final rule. 

The first sentence of 8 544.30 is 
reworded, although its intent is 
unchanged. The last sentence of 8 544. jd 
is deleted, as the rule is intended to 
apply at all Bureau institutions. Section 
544r31(a) is expanded. Section 544 . 31 (b) 
is reworded, although its intent is 
unchanged. Paragraph (c) deletes the 
reference to printers or India ink. In 
§ 544.32. final paragraph (a) and (a)(1) 
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are now combined into a proposed 
introductory paragraph. Final 
paragraphs (a)(2) and (a)(3) are now 
reworded and become proposed 
p<tMgraphs (a) and lb). Deleted are final 
§ >l4*32(a)(4H0). as these are included 
within other sections of the rule, 
particularly proposed § 544.311a). 

Final § 544.34 is revised and now 
becomes proposed § 544.33. The 
proposed rule authorizes the Warden or 
designee to approve the showing of 
movies at the institution. Institutions 
with IIBO or cable will ordinarily be 
allowed to show rental movies only 
during holidays and special events. X- 
rated movies may not be shown. The 
final rule deletes the reference to a 
committee being appointed to select and 
review suggested films. As revised, 
there is no requirement that a screening 
committee be appointed. 

Final § 544.33 now becomes proposed 
S H4.34. Paragraph (b) substitutes the 
word ‘ register*’ for “registration”. 

Parugraph (c)(2) now states that the 
inmate pays the mailing cost 
Paragraphs (c)(3) through (c)(4) are 
reworded, although their intent is 
unchanged. The introductory paragraph 
of § 544.34(d) is new and sets forth the 
purpose of art and hobbycraft programs. 
Ihe proposed rule specifically states 
that such programs are not designed for 
mass production of art and hobbycraft 
items or to provide a means of income to 
dn mmate. Paragraph (d)(5) recognizes 
that a completed hobbycraft article may 
be given to an authorized visitor. 

P i r agraph (d)(8) is new and recognizes 
the War den's authority to set limits on 
the length of time an inmate may use a 
hobbycraft facility. 

New Rule on Chemical Abuse Programs 

i he Bureau of Prisons is publishing u 
new proposed rule on chemical abuse 
programs. The- rule is intended to offer 
tin mmate with a history of chemical 
‘ihiise Ihe opportunity to participate in a 
chemical abuse program. 

The Bureau of Prisons has determined 
dial these rules are not major rules for 
purpose of F.0 12291. The Bureau of 
Frisone has determined that EO 12291 
does not apply to these rules since the 
involve agency management. After 
review of the law and regulations, the 
Ihroctor. Bureau of Prisons, has certified 
lhat these rules, for the purpose of the 
Regulatory Flexibility Act (Pub. L 90- 
354), do not have a significant impact on 
d Hubfttanfiat number of small entities. 

Interested persons may participate in 
Jj'b* Proposed rulemaking by sulnnitting 
data, views, or arguments in writing to 
[he Bureau of Prisons, Room 770. 3201st 
Nw„ Washington, IXC. 20534. 
liniments received will be considered 


before final action is taken. The 
proposed rules may be changed in light 
of the comments received. No oral 
hearings are contemplated. 

List of Subjects 

26 CFR Parts 522, 524. and 550 
Prisoners. 

28 CFR Part 544 

Education, Libraries. Prisoners, 
Recreation. 

In consideration of the foregoing, it is 
proposed to amend Subchapters B and C 
of 28 CFR, Chapter V as follows: 

I. In Subchapter B, revise Part 522. 
Subpart E: 

II. In Subchapter B, revise Part 524, 
Subpart B; 

Ul. In Subchapter C. revue Part 544, 
Subpart D; and 

IV. In Subchapter C. add a new 
Subpart F to Part 55a 

SUBCHAPTER B—INIS ATE ADMISSION, 
CLASSIFICATION. AND TRANSFER 

PART 522—ADMISSION TO 
INSTITUTION 

Part 522. Subpart E is revised to read 
as follows: 

Subpart E—Admission and Orients bon/ Unit 
Familiarization Program 

Sec. 

522.40 Purpose and scope. 

522.41 Responsibility for the centralized 
admission and orientation program. 

522.42 Guidelines for the centralized 
admission and orientation program. 

522 43 Responsibility for the unit 
famiftartzatioa program 
Authority: 5 U.S.C. 301:13 ILS.C 4001. 4042. 
4031. 4032. 5000-5024, 5039: 28 U.aC. 509 510: 
28 CFR 0.95-0.99 

Subpad E—Admission and 
Orientation/Unit Familiarization 
Program 

§ 522.40 Purpose sod scope. 

(a) Each inmate committed or 
transferred to a Bureau of Prisons 
institution shall become involved in that 
institution's centralized Admission and 
Orientation (A&O) Program. The 
Warden shall ensure that staff who are 
involved with this program offer each 
newly committed inmate an orientation 
to the institution. Including information 
regarding institution requirements. 
Consistent with the security needs of the 
facility, inmates an? to be allowed to 
visit various areas of the institution. The 
centralized Admission and Orientation 
Program shall provide information to 
inmates on: 

(1) Inmate rights and responsibilities: 

(2) Institution program opportunities; 
and 


(3) The institution disciplinary system. 

(b) Each learn or unit within the 
institution shall establish a procedure 
for conducting “unit” familiarization for 
newly assigned inmates to the learn or 
unit. This procedure shall provide 
inmates with information regarding 
team and/or unit expectations, 
activities, and operations. A unit 
familiarization program may be 
substituted for the institution A&O 
program when necessary to 
accommodate the security needs of 
special management inmates. 

(c) Stuff shall develop orientation 
materials (e.g„ handouts and pamphlets) 
to supplement lectures and discussions. 

(d) Pre-trial inmates and those who 
are in holdover status (on route to a 
different institution) are excluded from 
the provisions of this rule. 

$ 522.41 Responsibility for the centralized 
admission and orientation program. 

(a) The Warden shall assign the 
responsibility for coordinating the 
centralized Admission and Orientation 
Program to a specific member. 

(b) Staff who are involved in the 
lecture portion of the A&O Progtam 
shall develop an outline of the 
information they wish to include in their 
presentation. 

(c) Staff involved in the A&O Program 
shall notify the A&O Staff Coordinator 
of inmates who are experiencing 
unusuul emotional stress so lhat the 
inmate can be offered appropriote 
assistance. 

§ 522.42 Guidelines for the centralized 
admission and orientation program. 

(a) Location . Each Warden shall 
determine the most appropriate location 
for the centralized A&O Program. 

(b) Quarters. Each Warden shall 
establish procedures whereby A&O 
inmates are assigned specific living 
quarters. 

(c) A&O Activities. The A&O Staff 
Coordinator shall ensure that the 
Admission and Orientation Prugram 
provides a full spectrum of activities for 
the newly committed inmate, including 
work, education, and recreation. 

(d) Telephone Calls. Newly committed 
inmates shall ordinarily be permitted to 
complete at least two local or collect 
long distance telephone calls during the 
admission process. 

(e) Length of A&O Program An 
inmate’s involvement in the Institution 
A&O Program is based upon the lime 
that is necessary to accomplish program 
objectives. 

(f) Documentation. Staff shall prepure 
documentation that the inmale has 
received a copy of the institution inmate 
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handbook and has completed the 
institution A&O Program. Staff shall 
have the inmate sign and date a copy of 
this document, and the original shall be 
placed in the inmate's central file. 

§ 522.43 Responsibility for the unit 
familiarization program. 

(a) Unit managers and case 
management personnel are responsible 
for developing a team or unit 
familiarization process for inmates who 
are assigned to their respective 
caseloads. 

(b) Staff shall prepare documentation 
that the inmate has completed the unit 
familiarization program. Staff shall have 
the inmate sign and date a copy of this 
document, and a copy shall be placed in 
the inmate's central file. 

PART 524—CLASSIFICATION OF 
INMATES 

In Part 524, Subpart B is revised to 
read as follows: 

Subparl B—Classification and Program 
Review of Inmates 

Sec. 

524 10 Purpose and scope. 

524.11 Classification team. 

524.12 Initial classification. 

524.13 Program reviews. 

524.14 Effect of a detainer an an inmate's 
program. 

524.15 Unscheduled reviews. 

524.16 Appeals procedure. 

524.17 Study and observation cases. 
Authority: 5 U.S.C. 301; 18 U.S.C. 4001. 4042, 

4081, 4082. 5006-5024. 5039: 28 U.S.C. 509; 510; 
28 CFR 0 95-0.99 

Subpart B—Classification and Program 
Review of Inmates 

§ 524.10 Purpose and scope. 

It is the policy of the Federal Bureau 
of Prisons to classify each newly 
committed inmate within four weeks of 
the inmate's arrival at the institution 
designated for service of sentence. 
Subsequent program reviews for each 
inmate shall be conducted at regular 
intervals. The Worden shall establish 
procedures to ensure that a newly 
committed inmate is promptly assigned 
to a classification team. 

$ 524.11 Classification team. 

The Warden shall ensure that each 
department within the institution has 
the opportunity to contribute to the 
inmate classification and program 
review process. 

(a) At a minimum, each classification 
(unit) team shall inlcude the unit 
manager or case management specialist, 
a case manager, and a correctional 
counselor. An education advisor and a 
psychology services representative are 


ordinarily members of the classification 
team as well. 

(b) Each member of the classification 
team shall individually interview the 
.newly arrived inmate within one week 
of the inmate's assignment to that team. 

9 524.12 Initial classification. 

(a) The Warden or designee shall 
ensure that each newly committed 
inmate is scheduled for initial 
classification within four weeks of the 
inmate's arrival at the designated 
institution. 

(b) Staff shall notify an inmate at least 
48 hours prior to the inmate's scheduled 
appearance before the classification 
team. An inmate may waive in writing 
the 48 hours notice requirement. An 
inmate’s waiver of the 48 hour 
requirement is to be documented in the 
inmate's centra! file. The inmate is 
required to be present at the initial 
classification meeting. 

(c) Staff shall complete a Program 
Review Report upon completion of the 
inmate's initial classification. This 
report shall offer a correctional program 
(plan) designed to meet the inmate's 
needs. Each sentenced inmate who is 
physically and mentally able shall be 
assigned to an institutional or industrial 
work program. With the exception of the 
work assignment, or where program 
involvement is mandated by Bureau 
policy, e.g.. Adult Basic Education (ABE) 
or by statute, the inmate may choose not 
to participate in the recommended 
program. 

(d) The inmate is to be provided, and 
sign for a copy of the program review 
report. If the inmate refuses to sign for a 
copy, staff witnessing the refusal shall 
place a signed statement to this effect 
on the report. A copy of the report will 
be placed in the inmate's central file. 

(e) Within 14 days following the initial 
classification meeting, staff shall 
prepare a staff summary, discussing 
those facts which were available at the 
time of the initial classification. The 
staff summary is to include information 
on the inmate’s current offense and prior 
record, social situation, recommended 
programs, and community resources. A 
copy of the staff summary is provided to 
the inmate, upon the inmate's request. A 
staff summary is not required for an 
inmate serving a sentence of six months 
or less. 

9 524.13 Program reviews. 

(a) Staff shall conduct a program 
review for each inmate in: 

(1) Security Level 1, 2, and 3 
institutions at least once every 90 days, 
and 

(2) Security Level 4. 5, and 6 and 
administrative institutions at least once 


every 180 days. When an inmate in a 
Security Level 4. 5, 6, or administrative 
institution is within two years of an 
anticipated release date, a program 
review shall be conducted at least once 
every 90 days. An anticipated release 
date, for purpose of this rule, refers to 
the first of the following dates: 

(i) The inmate's projected release 
date; 

(ii) The inmate's presumptive parole 
date: or 

(iii) The inmate's effective parole dale. 

(b) Staff shall prepare a program 
review report to document each program 
review. The inmate is to sign for and 
receive a copy of this report. If the 
inmate refuses to sign for a copy of this 
report, staff witnessing the refusal shall 
place a signed statement to this effect 
on the report. Staff shall place a copy of 
the program review in the inmate's 
central file. 

(c) Staff shall notify the inmate of the 
program review at least 48 hours in 
advance of the staff originated meeting 
and offer the inmate an opportunity to 
make a written statement and/or to 
submit materials at the program review. 

(1) An inmate may waive in writing 
the 48 hours notice requirement. 

(2) Except as noted in paragraph (c)(3) 
of this section, an inmate may elect not 
to attend the program review. An inmate 
who elects not to attend this review 
ordinarily must indicate this refusal, 
through a signed statement on the 
program review report at least 24 hours 
prior to the scheduled meeting. When an 
inmate does not provide this signed 
statement, but elects not to attend the 
program review, staff shall indicate the 
inmate's refusal to appear and. if 
known, the reasons for refusal on the 
program review report. A copy of this 
report is to be forwarded to the inmate. 
The inmate who elects not to appear for 
a program review is responsible for 
becoming aware of. and will be held 
accountable for, the classification 
team's action. 

(3) An inmate may be required to 
attend the classification meeting when 
staff determine, and advise the inmate 
in writing, that the inmate's appearance 
is essential. 

(4) An inmate confined in 
administrative detention shall receive 
regularly scheduled program review on 
the record. This procedure shall be 
documented and a copy of the report 
sent to the inmate. Upon the inmate s 
release from detention status, the inmate 
may be considered for an unscheduled 
review us provided for in 9 524.15 of this 
rule. 
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§ 524.14 Effect of a detainer on an 
Inmate’t program. 

The existence of detainer, by itself, 
ordinarily does not affect the inmate's 
program. An exception may occur where 
the program is contingent on a specific 
issue (for example, custody) which is 
affected by the detainer. 

§ 524.15 Unscheduled reviews. 

Staff may establish a schedule to 
ensure that inmates are provided 
program reviews as required by this 
rule. Upon request of the inmate or staff, 
and with the concurrence of the unit 
manager, an advanced or previously 
unscheduled program review may occur. 

$ 524.16 Appeals procedure. 

An inmate may appeal, through the 
Administrative Remedy Procedure, a 
decision made at the initial 
classification or at a program review. 

$ 524.17 Study and observation cases. 

Inmates committed to the custody of 
the U.S. Attorney General for purposes 
of study and observation are excluded 
from the provisions of this rule. 

SUBCHAPTER C—INSTITUTIONAL 
MANAGEMENT 

PART 544—EDUCATION 

Pari 544, Subpart D is revised to read 

as follows: 

Subpart D —Inmate Recreation Programs 

544 30 Purpose and scope. 

544 31 Definitions. 

544 32 Goals. 

544.33 Movies. 

544.34 Art and hobby craft. 

Authority: 5 U.S.C. 301; 18 U.S.C 4001. 4042, 
4U61. 4062. 4161-4166. 5006-5024. 5039; 26 
U S.C 509. 510; 28 CFR 0.95-0.99. 

Subpart D—Inmate Recreation 

Programs 

$ 544.30 Purpose and scope. 

The Bureau of Prisons encourages an 
inmate to make constructive use of 
leisure time and offers movies, sports, 
social activities, arts and hobbycrafts. 

§ 544.31 Definitions. 

(a) Leisure activities are a wide range 
of activities in which inmates may 
participate when not performing 
assigned duties. Leisure activities 
include organized and informal sports, 
table games, hobbycrafts, music 
programs, intramural activities, social 
and cultural organizations, movies and 
stage shows. Religious activities. 
Psychological services, and education 
classes are not included within this 
definition. 


(b) Organized activities are those 
activities accounted for by registration 
or roster of individual participants. 

(c) Art work includes all paintings and 
sketches rendered in any of the usual 
media (oils, pastels, crayons, pencils, 
inks, and charcoal). 

(d) Hobbvcrofl activities includes 
leatherwork, models, clay, mosaics, 
crochet, knitting, sculptures, 
woodworking, lapidary, and other forms 
consistent with institution guidelines. 

$544.32 Goals. 

The Warden is to ensure, to the extent 
possible, that leisure activities are 
provided to meet the social, physical, 
and psychological needs of inmates. 

(a) Leisure activities are designed to 
attract inmate participation regardless 
of ethnic, racial, age. and sex 
differences, and to enhance potential for 
post-release involvement. 

(b) Leisure activities are designed to 
ensure that an inmate with the need, 
capacity, and desire has the opportunity 
to complete one or more leisure 
activities (see 28 CFR 544.81). 

$544.33 Movie*. 

The Warden or designee may approve 
the showing of movies at the institution. 
Institutions with HBO or cable 
ordinarily may show rental movies only 
during holidays and special events. X- 
rated movies may not be shown at the 
institution. 

$ 544.34 Art and hobbycraft 

(a) An inmate engaged in art or 
hobbycraft activities may obtain 
materials through: 

(1) The institution art program (if one 
exists); 

(2) The commissary sales unit: 

(3) Special purchase commissary 
orders, if the sales unit is unable to 
stock a sufficient amount of the needed 
materials: or 

(4) Other sources approved by the 
Warden. % 

(b) Each inmate shall identify art or 
hobbycraft materials by showing the 
inmate's name and register number on 
the reverse side of the item. 

(c) Completed or abandoned art or 
hobbycraft articles may be disposed of 
in the following manner 

(1) Upon approval of the Warden, by 
giving the item to an authorized visitor 

(2) By mailing the items to a verified 
relative or approved visitor at the 
inmate's expense. 

(3) Items may be sold through an 
institution art and hobbycraft sales 
program, if one exists, after the 
institution price committee has 
determined the sale price. 


(4) Other methods established by the 
Warden. 

(d) Restrictions . Art and hobbycraft 
programs are intended for the personal 
enjoyment of the inmate and as an 
opportunity to learn a new leisure skill. 
They are not for the mass production of 
art and hobbycraft items by artists or to 
provide a means of supplementing 
institution income. 

(1) The Warden may restrict for 
reasons of security and housekeeping, 
the size of inmate paintings. Paintings 
mailed out of the institution must 
conform to both institution guidelines 
and postal regulations. If an inmate's art 
work or hobbycraft is on public display, 
the Warden may restrict the content of 
the work in accordance with community 
standards of decency. 

(2) The Warden may set limits, in 
compliance with commissary guidelines, 
on the amount of money an inmate may 
spend on art or hobbycraft materials. 

(3) The Warden may restrict for 
reasons of security, fire safety, and 
housekeeping, the use or possession of 
art and hobbycraft items or materials. 

(4) The Warden may limit hobbycraft 
projects in the cell/livinc areas to those 
which can be contained/stored in 
designated personal property 
containers. Exceptions may be made for 
such items as a painting where the size 
would prohibit placement in a locker. 
Hobbycraft items must be removed from 
the living area when completed. 

(5) The Warden shall require the 
inmate to mail completed hobbycraft 
articles out of the institution at the 
inmate’s expense, or to give them to an 
authorized visitor within 90 days of 
completion, or to dispose of them 
through approved sales. However, 
articles offered for sale must be sold 
within 90 days of completion, or must be 
given to an authorized visitor or mailed 
out of the institution at the inmate's 
expense. 

(8) Where space and equipment are 
limited and demand is high, the Warden 
may set limits on the amount of time an 
inmate may use a hobbycraft facility, 
e.g. the Warden may limit an inmate’s 
use of a ceramics classroom to six 
months to make room for new students. 

PART 550—ORUG PROGRAMS 

In Subchapter C. add a new Subpart F 
to Part 550 to read as follows: 

Subpart F—Chemical Abuse Programs 

Sec 

550.50 Purpose and scope. 

560.51 Chemical abuse program standards. 

Authority 5 U.S.C. 301:18 U.S.C. 4001.4042. 

4081. 4062. 5006-6024. 5039:28 U.S.C- 509. 510: 
28 CFR 0.95-0.99. 
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Subpart F—Chemical Abuse Programs 

it 550.50 Purpose and scope. 

The Bureau of Prisons offers inmates 
with histories of chemical abuse the 
opportunity Ui participate in chemical 
abuse proprams. 

§ 550.51 Chemical abuse program 
standards. 

(a) Each Warden shall designate a 
Chemical Abuse Program Coordinator. 


(b) The Chemical Abuse Program 
Coordinator shall ensure that all new 
institution admissions are screened by a 
psychologist to assess the need for 
chemical abuse programming. Priority , 
for program involvement shall be given 
to those inmates with serious chemical 
abuse problems, and to inmates with 
court-ordered program involvement. 

(c) A standard chemical abuse 
education package shall be presented to 
inmates as part of the institution's 
Admission and Orientation program. 


(d) A contractual agreement shall be 
developed between the inmate 
participant and chemical abuse staff. 
This contract shall state the 
responsibilities of both the program staff 
and the inmate. 

Dated: November 16. 1965. 

Norman A. Carlson. 

Director. Bureau of Prison s. 

(FR Doc 65-27920 Filed 11-21-65; &45 amj 
B*LL>NG COOt 4410-OS-U 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Recombinant DNA Research; Actions 
Under Guidelines 

agency: National Institutes of Health 
(NIH). PHS, DHHS. 
action: Notice of actions under NIH 
Guidelines for Research Involving 
Recombinant DNA Molecules. 

summary: This notice sets forth four 
actions taken by the Director. NIH. 
under the November 1984 NIH 
Guidelines for Research Involving 
Recombinant DNA Molecules (49 FR 
46266). 

EFFECTIVE DATE: November 22.1985. 

FOR FURTHER INFORMATION CONTACT: 
Additional information can be obtained 
from Dr. William J. Gartland. Office of 
Recombinant DNA Activities. National 
Institutes of Health. Bethesda, Maryland 
20892, (301) 496-6051. 

SUPPLEMENTARY INFORMATION: Today 
four actions are being promulgated 
under the NIH Guidelines for Research 
Involving Recombinant DNA Molecules. 
Three of the proposed actions were 
published for comment in the Federal 
Register of August 19,1985 (50 FR 
33462). and reviewed and recommended 
for approval by the Recombinant DNA 
Advisory Committee (RAC) at its 
meeting on September 23.1985. The 
fourth action was published in the 
Federal Register of March 28.1985 (50 
FR 12456). It was considered and tabled 
at the May 3.1985, RAC meeting; it was 
rcreviewed and recommended for 
approval at the September 25. 1985, RAC 
meeting. 

In accordance with Section IV-O-l-b 
of the NIH Guidelines, these actions 
have been found to comply with the NIH 
Guidelines and to present no significant 
risk to health or the environment. 

Part I of this announcement provides 
background information on the actions. 
Part II provides a summary of the 
actions of the Director. NIH. 

I. Decision on Actions Under Nil! 
Guidelines 

A. Request for Permission to Clone 
Shiga-Like Toxin From the Families 
Enterobacteriaceae and Vibrionaceae in 
E. coli K-12 

Dr. Alison O’Brien of the Uniformed 
Services University of the Health 
Sciences (USUHS) had previously (49 FR 
36052) received permission from the 
National Institutes of Health to clone the 
structural gene of the Shiga-like toxin 
(SLT) of Escherichia coli in E. coli K-12. 


Subsequently in a letter of July 28. Dr. 
O’Brien requested permission to clone 
SLT structural genes, defined either by 
nucleotide sequence homology with SLT 
gene probes from E. coli or by antigenic 
cross-reactivity of their gene products 
with purified £ coli SLT, from bacterial 
species classified in the families 
Enterobacteriaceae or Vibrionaceae 
into E coli K-12 under conditions 
similar to those specified in the previous 
permission. Dr. O’Brien requested 
premission to broaden the scope of 
study of SLT toxin for the following 
reasons: (1) To investigate the potential 
role of SLT in the pathogenicity of a 
variety of bacteria; (2) to compare the 
SLT genes from various pathogenic 
bacteria; and (3) to facilitate the 
development of an experimental Vibrio 
cholerae vaccine strain deleted for SLT 
genes. 

This proposal was published in the 
August 19.1985, Federal Register for 
public comment. No cumments were 
received during the comment period. 

On August 16.1985. the RAC Working 
Group on Toxins considered this 
proposal. A portion of the minutes of the 
meeting pertaining to this proposal 
reads as follows: 

"Dr. Gottesman said Dr. Alison 
O Brien of the Uniformed Services 
University of the Health Sciences 
(USUHS) was requesting permission to 
done SLT structural genes (defined 
either by nucleotide sequence homology 
with SLT gene probes from £ coli or by 
antigenic cross-reactivity of their gene 
products with purified £ coli SLT) from 
bacterial species classified in the 
families Enterobacteriaceae or 
Vibrionaceae according to Bergey’s 
Manual of Systematic Bacteriology into 
£ coli K-12 under the conditions 
specified in Federal Register, Volume 49, 
Number 179. Dr. O’Brien had previously 
sought and had obtained permission 
from the NIH to done SLT from £ coli 
in £ coli K-12 host-vector systems. The 
language of that permission appeared in 
Federal Register 49, Number 179. and 
was incorporated into the NIH 
Guidelines as Appendix F-IV-H. 

"Dr. Gottesman said Appendix F-IV- 
H of the NIH Guidelines currently reads: 

’The intact structural gene(s) of the 
Shiga-like toxin from £ coli may be 
cloned in £ coli K-12 under BL3+EK1 
containment conditions. 

*£ coli host vector systems expressing 
the Shiga-iike toxin gene may be moved 
from BL3 to BL2 containment conditions 
provided that: (1) The amount of toxin 
produced by the modified host-vector 
systems is no greater than that produced 
by the positive control strain 933 £ coli 
0157:117. grown and measured under 
optimal conditions; and (2) the cloning 


vehicle is to be an EKl vector preferably 
belonging to the class of poorly 
mobilizable plasmids such as pBR322, 
pBR328. and pBR325. 

‘Nontoxinogenic fragments of the 
Shiga-like toxin structural gene(s) may 
be moved from BL3 + EK1 to BL2 + EK1 
containment conditions or such 
nontoxinogenic fragments may be 
directly cloned in £ coli K-12 under 
BL2 + EK1 conditions provided that the 
£ coli host-vector systems containing 
the fragments do not contain 
overlapping fragments which together 
would encompass the Shiga-like toxin 
structural gene(s)/ " 

M .... Dr. O’Brien said she and her 
group had been investigating organisms 
for the presence of SLT. SLT is defined 
as being cytotoxic to cells and 
antigenically cross-reactive with 
purified £ coli SLT. SLT has been 
identified in members of the families 
Enterobacteriaceae and the 
Vibrionaceae , and she was now 
requesting permission to clone SLT 
genes from the Vibrionaceae and the 
Enterobacteriaceae in £ coli K-12. The 
major goal of this work is to develop a 
cholera toxin vaccine. 

"Dr. O’Brien suggested SLT may be a 
common property of these bacteria; in 
organisms such as Shigella dysenteric 
1, SLT may play a role in virulence when 
a large amount of the protein is 
produced and other virulence factors are 
present. 

"Dr. O’Brien said SLT has also been 
recently identified in one strain of 
Campylobacter and two strains of 
Aeromonas. The Aeromonas are 
classified as Vibrionaceae. The 
Campylobacter had at one time been 
classified by Bergey's Manual as 
Vibrionaceae but had recently been 
reclassified as an orphan species. 

"Dr. O’Brien pointed out that a 
number of Campylobacter 
characteristics are common to the 
Vibrionaceae . She asked whether she 
might receive permission to clone SLT 
genes from Campylobacter. 

#, Dr. Milewski said the August 19. 

1985. Federal Register announcement (50 
FR 33462) published 30 days before the 
RAC meeting and describing the 
proposal stated that Dr. O'Brien 
requested permission to clone the SLT 
gene from members of the families 
Entcrbacteriaceoe and Vibrionaceae 
. • . She suggested the working group 
first vote on the proposal as it appeared 
in the Federal Register. The group could 
subsequently offer a recommendation on 
experiments involving Campylobacter. 

"Dr. Levine pointed out that 
investigation in other parts of the world 
may perform the types of experiments 
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requested by Dr. O'Brien under much 
less restrictive conditions. He though 
UA investigators are unfairly shackled 
by differences in rules on the cloning of 

toxin genes. 

Dr. Gottesman said there are two 
approaches to dealing with differences 
in rules between countries: ( 1 ) The 
working group may suggest the NIH 
Guidelines be modified; and ( 2 ) the 
investigator may request more generic 
approvals, 

“Dr. Gottesman suggested the working 
group proceed by voting on those 
portions of request which were 
published in the August 19.1985. Federal 
Kegister and subsequently propose and 
vote on other actions the working group 
deems reasonable. 

Dr. Gottesman asked whether the 
SIT structural gene is carried on a 
phage. Dr. O'Brien replied that high 
toxin production in bacteria usually 
appears to be associated with the 
presence of SLT converting phages such 
as 933J and H19A/J but not always. A 
low level of toxin production cun 
consistently be delected in the absence 
of phage, and may be associated with a 
chromosomal gene. Dr. O'Brien 
hypothesized that the phage gene may 
t )e a variant of the chromosomal gene. 
She suggested other variants of the gene 
might be found In other bacterial 
species. She added that the Shiga toxin 
K< n»! appears to be a chromosomal gene 
m Shigella dysenteriae 1 since the 
phage cannot be induced. 

Dr. Gottesman asked what is known 
about the host range of the SLT 
converting phages. Dr. John Newtand of 
LSUHS said the phages can infect other 
£ cob strains; other bacterial families 
n not been studied to determine 
whether these phages will infect 
member* of these families. 

Dr. Gottesman asked how much 
toxin was produced when the SLT gene 
under its own regulation on a multicopy 
P“»smid was Introduced Into the £ coH 
no$t-vector system. Dr. O'Brien replied 
but a seven fold increase in toxin 
production compared to the standard 
s j rd,n t*33 £. co//0157:H7 occurs when 
,ru ‘ gene under its own regulation is 
‘Produced into the £ coli host-vector 
system. 

Dr. O Bnen said the issue of 
j»vrcased SLT production by the £. colt 
nost vector system should be kepi in 
Perspective. Under optimal laboratory 
n, !tions, Shigella dysenteriae 1 strain 
WN produces 10 * cytotoxic toxin doses 
P‘ milligram (mg) protein ...; the 
M.mdard strain 933 £ colt 0157:117 
produces 10 1 cytotoxic doses (CDs) per 
,] 'R I 'Otein under optimal conditions, 
he £ coli host-vector strain carrying 
m SL f gene on a multicopy plasmid 


produces 7x10* CDs per mg protein 
under optimal conditions. This level of 
toxin production is still less than that 
produced by the Shigella dysentcriae 1 
strain. She added that Shigella flexneri 
produces approximately 10 * CDs per mg 
protein under optimal conditions. The 
Vibrio cholerae vaccine strain produces 
10 4 CDs per mg protein under optimal 
conditions. 

"Dr. Collier pointed out that at this 
time the specific activity of SLT toxin is 
not known. Dr. Gottesman said 
arguments on mechanism of entry into 
the animal and treatability of symptoms 
support a recommendation to RAC that 
this proposal be recommended to the 
NIH Director. Dr. Formal said £ coli 
host-vector systems offer an additional 
safety factor since experience has 
shown £ coli K-12 will not ordinarily 
colonize the bowel. 

“Dr. Collier moved that the working 
group approve of Dr. O’Brien s request 
as it appears in the August 19.1985. 
Federal Register. 

“Dr. Gill said he would like the record 
tu show the working group was taking 
this action because it judged that £ coli 
hosbvector systems carrying the SLT 
gene no more harmful than Shiga toxin 
expressing strains found in nature. 

“By a vote of six in favor, none 
opposed, and no abstentions, the 
working group recommended RAC 
approve Dr. O'Brien's request as it 
appeared in the August 19,1985, Federal 
Register.... 

“Dr. New land asked whether 933 £ 
coli 0157.H7 would be the standard 
against which activity is measured 
regardless of what strain was used as 
the source of the SIT gene. Dr. Gill said 
the strain specified in Appendix F-IV-II 
of the NIH Guidelines would be 
standard strain regardless of the source 
of the SLT gene. 

“Dr. O'Brien asked the working group 
to consider substituting in Appendix F- 
IV-H « shigella strain which produces 
more toxin than 933 £ coli 0157:H7 as 
the standard against which to measure 
toxin production. Shigella dysenteriae 1 
strains produce approximately 10 *CDs 
mg protein in cell lysate: standard strain 
933 £ CO//0157: H7 produces ID 7 CDs 
per mg protein under optimal conditions. 

"Dr. Collier said the question is 
whether there is any reason to believe 
an £. coli K-12 host-vector strain 
expressing SLT or Shiga toxin on a high 
copy number plasmid would be any 
more toxic than Shigella found in 
nature, Dr. Levine pointed out that £. 
coli K-12 does not colonize the gut and a 
K -12 host-vector system carrying the 
SLT gene would not be more pathogenic 
than Shigella dysenteriae. He thought 
10 ® CDs per mg protein in cell lysates 


would be an appropriate upper limit for 
permitting a clone to be removed from 
BL3 containment. 

“Dr. Gill said an extra margin of 
safety is provided by the specification in 
Appendix F-IV-H of 10 7 CDs per mg 
protein in cell lysates as the upper limit 
for removal of SLT clones from BL 3 
containment. 

I le would prefer strain 933 £. coli 
0157:117 which produces 10 ’CDs under 
optimal containment be the standard 
strain for determining whether a 
particular host-vector strain could be 
removed from BI.3 containment. If 
cloning of the Shiga toxin gene on a high 
copy number plasmid in £. coli K -12 
resulted in a 10 fold increase in toxin 
production, a very high level of toxin, 

10 * CDs, would be produced. 

“Dr. Kopecko said it was important to 
clone the Shiga gene from Shigella 
dysenteriae 1 in order to understand 
how toxin gene expression is controlled 
since Shigella dysenteriae 1 , an 
epidemic strain, produces more toxin 
than other bacteria. He thought 10* CDs 
per mg protein is equivalent to the 
highest level of Shiga toxin expression 
found in nature; therefore, the working 
group should recommend £. coli K -12 
host-vector systems expressing 10 * CDs 
per mg protein be permitted to be moved 
from BL3 to lower containment. K -12 
strains producing more than 10 * CDs per 
mg protein will not be permitted to leave 
BL3 containment under the proposed) 
language. 

“Dr. Gottesman said the issue is 
whether £. coli K-12 producing high 
levels of Shiga toxin would be 
hazardous to animals. 

“Dr. Habig said he did not see why £. 
cob K -12 host-vector systems carrying 
the Shiga toxin gene would pose a 
greater danger than Shigella dysenteriae 
1 . Dr kopecko pointed out that clinical 
laboratories routinely work with 
Shigella dysenteriae 1 at BL 2 conditions. 
He did not think £. coli K -12 host-vector 
systems would he more dangerous than 
Shigella dysenteriae 1 . Dr. Gottesman 
said she felt comfortable with permitting 
£. coli host-vector systems expressing 
10 f CDs of SIT to be used at BL 2 
containment since £. coli K -12 does not 
colonize the gut. 

“Dr. Irvine suggested a number such 
as 10* CDs be chosen as the upper limit 
of toxin a host-vector system might 
express if it is to be removed from BL 3 
to a lower containment level. 

"Dr. Levine said £. coli K -12 is not an 
invasive pathogenic organism. Several 
factors are necessary for pathogenicity, 
and even for Shigella more is required 
than simply expression of the toxin 
gene. An attenuated Shiga bacillus 
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vaccine strain which produces as much 
Shiga toxin as the parent pathogenic 
strain but lacks invasiveness factors did 
not cause disease when fed to human 
volunteers. In the single case in which 
the strain reverted to invasive, the 
human volunteer became ill, 

“Dr. Formal said he had constructed a 
strain by introducing half of the 
Shigella flexneri chromosome and an 
SLT converting phage into £ colt K-12. 
The introduced Shigella flexneri genes 
were thought to include alt of the genes 
necessary for virulence. The constructed 
strain had no effect on monkeys in 
feeding experiments although it 
produced 10 l CDs per mg protein of SLT 
under optimal laboratory conditions. 

"Dr. Cill asked whether concern 
exists about transfer to other organisms 
of a high copy number plasmid carrying 
the Shigu toxin gene and its control 
elements. 

"Dr. Newland said the probability of 
transfer of the SLT or Shiga toxin gene 
by phage in nature is higher than the 
probability of transfer from K-12 by 
poorly mobilizable plasmid vectors. 

"Dr. Gottesman asked what 
lalvaratory conditions are necessary to 
obtain optimal expression of the SLT 
gene m the £. cali K-12 ho 9 t-vector 
system. Dr. Newlund replied that 
antibiotic pressure is necessary. In 
addition, several other procedures such 
as using specially treated medium aro 
also required. If an SLT clone is simply 
cultured in the conditions usually used 
to culture the host-vector system, toxin 
production is generally a factor of 10 3 
lower than the highest level of 
expression obtained under optimal 
conditions with thut clone. 

"Dr. Newland said he had observed 
that the recombinant plasmid carrying 
the SLT gene appears to be rapidly lost 
from the E. colt host-vector system in 
the absence of selective antibiotic 
pressure. The plasmid without the SLT 
gene is not so rapidly lost in the absence 
of selective pressure. He and Dr. O’Brien 
hypothesized that high levels of toxin 
muy be toxic to bacteria. The rapid loss 
of the recombinant plasmid in the 
absence of selective pressure may be an 
additional safety factor. 

"Dr. Gottesman asked whether the 
working group would consider 
modifying Appendix F-IV-H by raising 
the upper level of toxin expression to 10* 
CDs per mg protein in cell lysates in 
exchange for an assurance that the 
plasmid will be rapidly lost in the 
absence of antibiotic pressure. 
Alternatively, an upper level of 
expression need not be fixed if the 
plasmid will be rapidly lost since rapid 
plasmid loss will provide a measure of 
safety. 


"Dr. Levine said one problem with Dr. 
Gottesman's proposal is that language 
generic for experiments involving E. coli 
may not apply to experiments involving 
Vibrio or Shigella. A second concern is 
the variability of the SLT assay; without 
an internal standard it is difficult to 
know how much toxin is produced. He 
asked Dr. O’Brien how great a difference 
is observed using the same procedure 
from experiment to experiment. Dr. 
O'Brien replied that a 100 fold difference 
in the amount of CDs produced may be 
observed from experiment to 
experiment. 

"Dr. Gil! moved that Appendix F-IV- 
H be amended to read in part: 

’£. coli host-vector systems expressing 
the Shiga-like toxin gene product may 
be moved from BL3 + EK1 to BL2 + EK1 
containment conditions provided that: 

(1) The amount of toxin produced by the 
modified host vector systems be no 
greater than that produced by the 
positive control strain 933 E. coli 
0157:117, grown and measured under 
optimal conditions, or ten times this 
level if the maintenance of the plasmid 
carrying the gene is dependent upon 
growth in the presence of an 
antibiotic . . , 

"Dr. Levine suggested the motion be 
amended to read in part: 

‘E coli host-vector systems expressing 
the Shiga-like toxin gene product may 
be moved from BL3 + RKl to BL24EK1 
containment conditions provided that: 

(1) The amount of toxin produced by the 
modified host vector strain be no greater 
than 10“ CDs per mg protein. . . 

"Dr. Formal suggested the motion 
should name a toxin producing strain as 
the standard rather than citing a specific 
number. He suggested Shigella 
dysenteriae 1 strain 60R be used for this 
purpose. Shigella dysenteriac 1 strain 
60R. a rough strain not capable of 
colonizing the human gut, produces 
about ten times more toxin than 933 E. 
coli 0157:H7, Language specifying a 
specific strain would provide an internal 
standard and permit comparison from 
laboratory to laboratory. Dr. Kopecko 
agreed. 

"Dr. Levine amended his motion to 
require use of Shigella dysenteriac 
strain BOR as the standard strain. Dr. 
Formal seconded this motion. 

"Dr. Gottesman seconded Dr. Gill's 
original motion in order to permit a vote 
on this motion. By a vote of two in favor, 
four opposed, and no abstentions. Dr. 
Gill’s motion was refused by the 
working group. . . . 

"The working group then voted on Dr. 
Levine's motion. By a vote of five in 
favor, one opposed, and no abstentions, 
the working group accepted this 
motion. . . . 


"Dr. Kopecko then offered the 
following motion: 

*Campylobacter species have long 
been recognized as members of the 
family Vibrionaceae. Recently 
Campylobacter species have been 
separated taxonomically into an orphan 
genus. Because of the similarities 
between Campylobacter and 
Vibrionaceae, the Working Group on 
Toxins recommends that for purposes of 
cloning SLT Campylobacter can be 
considered as members of the 
Vibrionaceae 

"Dr. Levine seconded this motion. 

"Dr. Gill 88id the most important 
consideration in evaluating a proposal is 
not the species-from which the gene was 
originally isolated but the 
characteristics of the gene's product and 
the host-vector system. He said he 
would support Dr. O'Brien s request to 
permit cloning of the SLT gene from 
Campylobacter. He thought Dr. 
Kopecko’s motion did not convey the 
idea that the gene, and the 
characteristics of its product are the 
most important considerations. He 
suggested a substitute motion which 
would not refer to the source of the gene 
he developed. 

"Dr. Formal said although he agreed 
with Dr. Gill, at the present time it 
would be difficult to precisely define the 
characteristics of SLT toxin. A 
substitute motion would have to contain 
such a definition. 

"Dr. Milewski said Dr. Kopecko’s 
motion was preferable because of the 
way the August 19.1985. Federal 
Register announcement had been 
written. She said the minutes of the 
working group meeting would show the 
group strongly supports the concept that 
the gene is the most important 
consideration. 

"Dr. Levine called the vote on Dr. 
Kopecko’s motion. By a vote of six in 
favor, none opposed, and no 
abstentions, the working group 
approved of the motion. . . 

The RAC discussed Dr. O’Brien’s 
proposal at the September 23.1985, 
meeting. 

By a vote of seventeen in favor, none 
opposed, and no abstentions the RAC 
recommended NtH accept the working 
group recommendation to approve Dr. 
O’Brien's request a9 it appeared in the 
August 19.1985. Federal Register with 
Campylobacter species considered to be 
members of the Vibrionaceae . 

By a vote of seventeen in favor, none 
opposed, and no abstentions the RAC 
recommended the NIH accept the 
working group recommendation that 
Appendix F-IV-H be amended to read 
in part: 
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"£ coli host vector systems 
expressing the Shiga-like toxin gene 
may be moved from BL3 + EK1 to 
BL2+ EJC1 containment conditions 
provided that. (1) The amount of toxin 
produced by the modified host-vector 
systems be no greater than that 
produced by the positive control strain 
Shigella dysenteriaa 60R. grown and 
measured under optimal conditions; and 
(-) the cloning vehicle is to be an EKl 
v *ctor preferably belonging to the class 
of poorly mobilizable plasmids such as 
pBR322. pBR328. and pBR325. ,i 

I accept these recommendations and 
Appendix F-IV-H has been modified 
accordingly. 

II. Request To Clone a Hybrid Toxin 
Gene in E. coli K-12 

Dr. John Murphy of the University 
Hospital of Boston University Medical 
Center in a letter dated July 30.1985. 
requested permission to construct a 
hybrid molecule in which the gene 
coding for interleukin-2 (lLr-2) is joined 
<o a segment of the gene encoding 
diphtheria toxin. The diphtheria gene 
toxin segment encodes the A subunit 
and portions of the B subunit of the 
toxin. The hybrid gene would be cloned 
m £*. coli K-12 host-vector systems. 

The goal of the project is the 
development and testing of novel 
therapeutic agents targeted at the 
interleukin 2 (IL-2) receptor to combat 
rejection and/or create a state of 
tolerance in organ transplantation. As o 
hv-product, some of the agents may 
have therapeutic potential for patients 
with leukemia and lymphoma. 

This proposal was published in the 
August 19. 1985. Federal Register for 
public comment. No comments were 
received on the proposal during the 
comment period. 

On August 10.1985. the RAC Working 
firoup on Toxins considered this 

proposal 

Although not part of the action 
requested in this proposal, it should be 
noted that Dr. Murphy was previously 
grunted permission (Appendix F-IV-L 
49 fR 40279) to propagate under BU 
containment a hybrid molecule 
composed of the gene coding for a- 
c-td.inocyte stimulating hormone (a- 
M$H) and a segment of the diphtheria 
toxin gene. On August 1& 1985. the RAC 
A orking Croup on Toxins considered a 
•' quest from Dr. Murphy to remove 
clones from BU containment. Dr. 
durphy submitted data on the effects 
Qn guinea pigs challenged with; (1J The 
viable and boiled £L coli K-12 host- 
vector system (the control); (2) the 
v '«ble and boiled E. coli K-12 host- 
vector system carrying and expressing 
he hybrid gene; and (3) the conjugate 


protein. After thorough discussion, the 
working group recommended Dr. 
Murphy be permitted to proceed with 
experiments involving clones carrying 
the a-MSH-diphtheria toxin gene at BL2 
containment with BL3 practices. 1 
previously accepted this 
recommendation. 

The portion of the minutes of the 
August 10.1985. meeting of the Working 
Croup on Toxins pertaining to Dr. 
Murphy’s proposal to construct and 
clone a hybrid gene composed of the 
genes coding for IL-2 and portion of 
diphtheria toxin reads as follows: 

”Dr. Cottesman said in this proposal 
Dr. John Murphy of the University 
Hospital of the Boston University 
Medical Center requests permission to 
construct a hybrid gene composed of the 
gene coding for interleukin-2 (IL-2) and 
the Sphl segment of the diphtheria toxin 
gene. The hybrid gene would be cloned 
in E. coli K-12 host-vector systems. 

’’The long-term goal of this research is 
to develop novel IL-2 receptor-targeted 
cytotoxic agents to combat orgun 
rejection and to create a state of gruft 
“tolerance” in organ transplantation. 
Some of the products may have 
therapeutic potential for treating 
leukemia and lymphoma. 

"Dr. Cottesman said the primary 
difference between the a-MSH- 
diphtheria toxin hybrid molecule 
proposal and the lU2-diphtheria toxin 
hybrid molecule proposal is the type of 
cell postulated to be sensitive to the 
conjugate problem. 

“Dr. |ohn Williams of Beth Israel 
Hospital said IL-2 receptors are found 
on proliferating, antigen-activated T 
cells and to a lesser extent on activated 
B cells. 1 hese cells would be the targets 
of the IL-2-diphtheria toxin hybrid 
protein. Resting or memory lymphocytes 
do not express IL-2 receptors. There is 
no evidence of IL-2 receptors on tissues 
outside of the lymphoid compartment. 

“Dr. Williams said the goal of this 
project is to selectively remove 
activated T cells and activated B cells 
during a well controlled time period 
following organ transplantation. It i 9 
hoped the IL-2-diphtheriu toxin 
molecule would be more selective than 
the immunosuppressive techniques 
currently in use. Experiments in mice 
using anli-JL-2 receptor-monoclonal 
antibody conjugates to suppress cells 
which cause rejection in cardiac 
transplants support this hypothesis. In 
these experiments, the life of the graft in 
mice was extended from 10-14 days to 
three months or more in 00 percent of 
the animals. 

“Dr. Gill said the ’worse case* 
scenario he could conjecture would be 
that an animal’s T cells and B cells 


would be eliminated by this hybrid 
protein. A long observation of test 
animals might be necessary before such 
an effect would be delected. Dr. Habig 
said a long observation period might 
also be necessary for animals treated 
with the a-MSH-diphtheria hybrid 
protein. 

*'Dr. Levine said the IU2-diphtheria 
toxin hybrid protein could be an 
important therapeutic agent, but it 
would be a new toxin and could be 
harmful He suggested containment be 
initially set at the BU level 

“Dr. Martin said the largest BU 
facility at the Frederick Cancer 
Research Facility is run by MAID. Any 
request by Dr. Murphy for use of the 
facility will need to be considered by 
N1AID in relation to other competing 
requests. 

“Dr. Levine said since little is known 
about the potential toxicity of the 
proposed hybrid protein, the working 
group approach should he conservative. 
If BU containment is not available, the 
experiment should be permitted under 
BL3 containment with a recognition that 
concern exists about the nature of the 
proposed hybrid protein. 

“Dr. Cottesman suggested 
containment could be set at BL3 with a 
requirement for the use of EK2 host- 
vector systems. Dr. Levine said he 
tvould accept the suggestion to specify 
EK2 vector*; he would not accept the 
suggestion to specify KK2 hosts. 

“Dr. Cottesman asked whether any 
type of risk assessment experiment 
could be performed which would 
answer basic questions about the nature 
of the protein. 

“Dr. Gill said risk assessment 
experiments with this hybrid protein 
would differ from previous risk 
aspessmenl protocols because acute 
lethality is not a likely outcome. Tests 
would have to be devised to look for 
chronic impairment of the immune 
system. This type of data and the 
protocols necessary to generate it are 
different from that generally required for 
toxins. 

“Dr. Gill offered a motion to 
recommend permission to proceed under 
BL3 conditions; KK2 vectors would be 
used. Dr. Levine said he would prefer 
the languuge of the motion specified the 
use of ’poorly mobilizable plasmid 
vectors such as the EK2 certified 
plasmids.’ Dr. Gill agreed to this 
modification. Dr. Levine seconded the 
motion. 

“By a vote of five in favor, none 
opposed, and no abstentions, the 
working group agreed this 
recommendation should be forwarded to 
the RAC. M 
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The RAC discussed (his proposal at 
(hr September 23.1985. meeting. 

The RAC considered the minutes of 
the August 16.1985. meeting of the 
Working Croup on Toxins and the 
advice of two ad hoc consultants. Dr. 
John Collier of Harvard Medical School 
and Dr. Thomas Waldmann of the 
National Cancer Institute. By a vote of 
twelve in favor, none opposed, and four 
abstentions, the RAC recommended the 
experiments be permitted at BL2 
containment plu6 BL3 practices with the 
use of poorly mobilizable plasmid 
vectors such us EK2 certified plasmids. I 
accept this recommendation and 
appropriate language has been added to 
Appendix F of the NIH Guidelines. 

C. Proposed Amendments of Appendix 
C-IIl of the NIH Guidelines 

BioTechnica International. Inc., of 
Cambridge. Massachusetts, in a letter of 
August 13, 1985. proposed the following 
amendments to Appendix C-IU of the 
NIH Guidelines. The first paragraph of 
Appendix C-IU would be amended to 
read as follows: 

“Experiments which use 
Sacchoromyces cerevisiae host-vector 
systems, with the exception of 
experiments listed below, are exempt 
from these Guidelines.** 

This amendment would extend the 
current exemption to include strains 
other than “laboratory strains.’* 

A new second paragraph would be 
added to Appendix C-Ul to read as 
follows: 

“Experiments which use 
Sacchoromyces uvarum host-vector 
systems, with the exception of 
experiments listed below, are exempt 
from these Guidelines.*' 

This proposal was published in the 
August 19.1985. Federal Register for 
public comment. No comments were 
received during the comment period. 

The RAC considered this proposal at 
the September 23.1985. meeting. It was 
noted that no industrial or wild 5. 
cerevisiae strains are known to be 
pathogenic to either man or animals. In 
fact, products containing S. cerevisiae . 
including beer, wine, brewer’s yeast 
tablets, bread, and yeast extract flavor 
enhancers, have been consumed by 
humans for thousands of years. Brewer's 
and distiller’s yeasts are also consumed 
by the ton by domestic livestock. 

Laboratory and non-laboratory strains 
are virtually identical with respect to 
their morphology, biochemistry, and 
growth habits. The arrangement of the 
genomes (i.e.. the genetic maps) of the 
two classes are largely 
indistinguishable. These similarities are 
not surprising given that all laboratory 


strains were ultimately derived from 
wild and industrial yeasts. 

Most brewing strains sporulate 
poorly, and the few spores that can be 
obtained have extremely poor viability. 
Thus, industrial strains tend to be much 
less capable of mating than laboratory 
strains, many of which have been bred 
and selected for increased ability to 
mate, sporulate and germinate. These 
factors together lead to a considerable 
phenotypic stability for most industrial 
strains that, in fact, make them 
desirable hosts for recombinant DNA 
experiments. 

Evidence was presented on the great 
similarity between 5. cerevisiae and S. 
uvarum . 

The RAC accepted these arguments 
and by vote of seventeen in favor, none 
opposed, and no abstentions, 
recommended approval of the proposal 
as it appeared in the August 19.1985, 
Federal Register. 

I accept this recommendation and 
Appendix C-UI has been modified. 

D. Proposed Amendment of Part III of 
the NIH Guidelines 

In a memorandum dated February 12, 
1985. Dr. Bernard Talbot. Deputy 
Director of the National Institute of 
Allergy and Infectious Diseases, noted 
that under the NIH Guidelines for 
Research Involving Recombinant DNA 
Molecules certain proposals are 
received by NIH for review by the NIH 
Recombinant DNA Advisory Committee 
(RAC) and subsequent NIH approval. 

Recently other Federal agencies have 
made steps toward assuming new roles 
in review of recombinant DNA 
proposals. Because of these 
developmentSr it could now happen that 
a proposal submitted to the NIH for 
RAC review and NIH approval may be 
also submitted to another Federal 
agency for review. 

Dr. Talbot stated: 

“In such a case. I believe it would be 
advantageous for NIH to have the option 
of deferring to the review and approval 
by the other Federal agency rather than 
always going through review and 
approval by both the other Federal 
agency and the NIH. In order to allow 
ibis. 1 request that the following 
proposed change in the NIH Guidelines 
be issued for public comment, and 
placed on the agenda of the next RAC 
meeting. I propose that a new sentence 
be added at the end of Section II1-A of 
the Guidelines (‘Experiments that 
Require RAC Review and NIH and IBC 
Approval Before Initiation’) just before 
Section 11I-A-1 of the Guidelines, as 
follows: 'If experiments in this category 
are submitted for review to another 
Federal agency, the submitter shall 


notify ORDA: ORDA may then 
determine that such review serves the 
same purpose, and based on that 
determination, notify the submitter that 
no RAC review will take place, no NIH 
approval is necessary, and the 
experiment may proceed upon approval 
from the other Federal Agency.' " 

The proposal was published in the 
March 28.1985. Federal Register (50 FR 
12456) for comment. 

One comment was received on the 
proposal. Dr. Carol Lax Gronbeck of 
Genentech, Inc., of South San Francisco, 
California, wrote: 

“At the present time, the Office of 
Recombinant DNA Activities and the 
NIH Recombinant DNA Advisory 
Committee represent the only formal 
government body with the expertise and 
large base of experience to evaluate 
research proposals. Genentech agrees 
that dual review of proposals would 
seem unnecessary; however, concern 
also exists that at this time, various 
Federal agencies presented with RDNA 
proposals may not have all of the 
necessary expertise and pertinent 
experience in-house to thoroughly 
review the proposals. Since the function 
of such review includes determination 
that the experiment will not adversely 
affect man and/or the environment, it is 
especially important that the 
appropriate experts evaluate the 
information. To receive proper 
evaluation, and until such time that 
Federal agencies have in place a bio¬ 
technology review policy such as that 
proposed by the Office of Science and 
Technology Policy, Genentech suggests 
a revision of Dr. Talbot's amendment to 
read as follows: 

’If experiments in this category are 
submitted for review to another Federal 
agency, the submitted shall notify ORDA 
and may provide information regarding 
the necessity of dual review: ORDA may 
then determine if dual review is 
necessary based upon whether or not 
the reviews serve the same purpose and 
whether the other Federal agency ha9 
the appropriate expertise and 
experience to thoroughly review the 
proposals In a timely manner, and. . 

“Genentech believes that RAC should 
enjoy the privilege of exercising an 
option to defer review, and it is our 
belief that this revision to the 
amendment still permits RAC the 
desired option, while continuing to 
provide constructive advice to those 
conducting research and protection of 
the public and environment." 

The proposal was first considered by 
the RAC at the May 3.1985, meeting. At 
that meeting. RAC voted to table the 
proposal by a vote of seventeen in favor, 
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none opposed, and no abstentions. Dr. 
Talbot's proposal was again considered 
by the RAC at the September 23,1985, 
meeting. By a vote of seventeen in favor, 
none opposed, and no abstentions, the 
RAC recommended the NIH accept this 
proposal. I accept this recommendation 
and Section III—A has been modified. 

II Summary of Actions 

A. Amendment of Sect/on F-1V-H of the 
N(H Guidelines 

Appendix F-IV-H has been modified 
to read as follows: 

“Appendix F-IV-H. The intact 
structural gene(s) of the Shiga-like toxin 
from bacterial species classified in the 
families Enterobacteriaceae or 
Vibronaceae including Campylobacter 
species may be cloned in E. coh K-12 
under BL3 f EKl containment 
conditions. 

E. co/i host-vector systems 
expressing the Shiga-like toxin gene 
product may be moved from BL3 + EK1 
to BL2+EK1 containment conditions 
provided that: (1) the amount of toxin 
produced by the modified host-vector 
systems be no greater than that 
produced by the positive control strain 
Shigella dysenterioe 0OR. grown, and 
measured under optimal conditions: and 
(2) the cloning vehicle is to be on EKl 
vector preferably belonging to the class 
of poorly mobilizable plasmids such as 
PBR322. pBR328. and pBR325. 


"Nontoxinogenic fragments of the 
Shiga-like toxin structural gene(s) may 
be moved from BL3 + EK1 to BL2 + EK1 
containment conditions or such nontoxic 
fragments may be directly cloned in £“. 
co/i K-12 under BL2 + EK1 conditions 
provided that the E. co/i host-vector 
systems containing the fragments do not 
contain overlapping fragments which 
together would encompass the Shiga- 
like toxin structural gene(s)." 

B, Addition of a New Appendix F-IV-K 
to the NIH Guidelines 

A new Appendix F-IV-K is added to 
the NIH Guidelines as follows: 

"A hybrid gene in which the gene 
coding for interleukin 2 (IL-2) is joined 
to a specified segment of the gene 
encoding diphtheria toxin may be 
propagated in E. co/i K-12 host-vector 
systems under BL2 containment plus 
BL3 practices, with the use of poorly 
mobilizable plasmid vectors such as EK2 
certified plasmids." 

C. Amendment of Appendix C-Ill of the 
NIH Guidelines 

The first paragraph of Appendix C—III 
is amended to read as follows; 

"Experiments which use 
Saccharomyces cerevisiae host-vector 
systems, with the exception of 
experiments listed below, are exempt 
from these Guidelines." 


A new second paragraph is added to 
Appendix C—III to read as follows: 

"Experiments which use 
Saccharomyces uvarum host-vector 
systems, with the exception of 
experiments listed below, are exempt 
from these Guidelines." 

D. Modification of Section ///-A of the 
N/H Guidelines 

A new sentence is added to the end of 
Section III—A of the NIH Guidelines 
("Experiments that Require RAC Review 
and NIH and IBC Approval Before 
Initiation") just before Section III-A-1 of 
the NIH Guidelines as follows: 

"If experiments in this category are 
submitted for review to another Federal 
agency, the submitter shall notify 
ORDA; ORDA may then determine that 
such review serves the same purpose, 
and based on that determination, notify 
the submitter that no RAC review will 
take place, no NIH approval is 
necessary', and the experiment may 
proceed upon approval from the other 
Federal Agency." 

Dated: November 12.1985. 
lames B. Wyngaarden. M.D., 

Director, National Institutes of Health. 

|FR Doc. 85-27880 Filed 11-21-85: 8 45 am| 
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DEPARTMENT OF EDUCATION 

34 CFR Parts 500. 501. 505. 510, 514, 
525. 526, 527, 537, 561, 573, and 574 

Bilingual Education; General 
Provisions; Basic Programs (Programs 
of Transitional Bilingual Education, 
Programs of Developmental Bilingual 
Education, and Special Alternative 
Instructional Programs); Family 
English Literacy Program; Special 
Populations Program; Program for the 
Development of Instructional 
Materials; Educational Personnel 
Training Program; Training 
Development and Improvement 
Program; and Short*Term Training 
Program 

agency: Department of Education. 
action: Notice of Proposed Rulemaking. 


Summary: The Secretary of Education 
proposes to issue general provisions to 
govern programs authorized under the 
Bilingual Education Act and specific 
regulations to implement the Basic 
Programs, the Family English Literacy 
Program, the Special Populations 
Program. Ihe Program for the 
Development of Instructional Materials. 
Ihe Educational Personnel Training 
Program, the Training Development and 
Improvement Program, and the Short- 
Term Training Program* Those proposed 
regulations would implement the 
Educational Amendments of 1984, which 
substantively amended the Bilingual 
Education Act Title VII of the 
Elementary and Secondary Education 
Act. (Title VII of the Act)* 

dates; Comments must be received on 

or before January 21.1988. 

addresses: All comments concerning 
these proposed regulations should be 
addressed to Carol Pcndas Whitton. 
Director. Office of Bilingual Education 
and Minority languages Affairs, U.S. 
Department of Education, 400 Maryland 
Avenue, SW. (Room 421. Reporters 
Building). Washington. D.C. 20202 . 

A copy of any comments that concern 
information collection requirements 
should also be sent to the Office of 
Management and Budget at the address 
listed in Ihe Paperwork Reduction Act 
section of this preamble. 

FOR FURTHER INFORMATION CONTACT: 

Willium A. Wfioten. Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education, 
400 Maryland Avenue, SW. (Room 421. 
Reporters Building). Washington. D.C. 
20202 . Telephone (202) 245-2800. 


SUPPLEMENTARY INFORMATION: 

Major Objectives of These Regulations 

The major objectives of this 
regulatory package are to: 

(a) Inform local educational agencies 
(LEAs) that the Act gives them 
substantial discretion to determine the 
extent of native language use in 
transitional bilingual education 
programs funded under section 721(a)(1). 

(b) Expand parental involvement in 
the educational decisions relating to 
their children. 

(c) Increase emphasis on building 
local capacity to operate programs of 
instruction for the limited English 
proficient. 

(d) Ensure that limited English 
proficient children obtain proficiency in 
English as quickly as possible so that 
they can effectivley participate in the 
regular educational program. 

The proposed regulations interpret 
and implement Title VII os amended 
and. when adopted in final form, will 
apply to applications submitted and 
grants awarded, beginning in fiscal year 
1986. 

The following is a summary of the 
proposed regulations: 

Part 500—Bilingual Education: General 
Provisions 

The proposed General Provisions 
establish general rules applicable to all 
Title VII programs and all grants 
awarded under the Act. 

Part 501—Bilingual Education: Basic 
Programs 

The regulations in Part 501 apply to 
the Basic Programs of the Act: 
transitional bilingual education, 
developmental bilingual education, and 
special alternative instruction. Funding 
for these programs is available for local 
educational agencies (LEAs) and 
institutions of higher education (IIIEs) 
applying jointly with one or more LEAs. 
The regulations are structured to permit 
the Secretary to conduct separate, 
annual competitions for the three 
programs. 

The Secretary encourages each LEA 
to apply for the type of authorized 
program that provides the method of 
instruction most appropriate for meeting 
the educational needs of the local 
limited English proficient (LEI 5 ) 
population. ’Hit Secretary intends to 
provide maximum flexibility to LEAs in 
implementing these projects, while 
ensuring that all funded projects comply 
with the requirements of the Ad. 

Transitional Bilingual Education 

The Secretary wishes to ensure that 
LEAs understand the extent of the 
discretion granted to them under the Act 


to make educational judgments about 
the extent of native language instruction 
used in transitional bilingual education 
projects. Section 703(a)(4)(A) of the Act 
defines program of transitional bilingual 
education to mean: 

a program of instruction, designed for 
children of limited English proficiency in 
elementary or secondary schools, which 
provides, with respect to the yean of study to 
which such program is applicable, structured 
English language instruction, and. to the 
extent necessary to allow a child to achieve 
competence in the English language, 
instruction in the child's native language. 
Such instruction shall incorporate the cultural 
heritage of such children and of other 
children in American society Sv h 
instruction shall, to the extent necessary, be 
In nil courses or subjects of study which will 
allow a child to meet grade-promotion and 
graduation standards. 

The statute specifically prohibits the 
Secretary from promulgating regulations 
which further define, restrict, or expand 
upon the statutory definition of the 
program found in section 703(a)(4). 

Thus, any project funded as a program 
of transitional bilingual education under 
this section of the Act must make 
provision for native language instruction 
of LHP participants only to the extent 
necessary to allow them to achieve 
competence in English and to meet local 
grade promotion and graduation 
standards. The Act grants LEAs 
considerable discretion to decide the 
extent and duration of native language 
instruction needed, and the manner in 
which it will be used in their projects, 
when responding to the specific, 
changing, educational needs of 
participating LEP students. The statute 
does not prescribe Ihe minimum amount 
of time or instruction required to meet 
this standard. LEAs are in the best 
position to make these educational 
judgments. 

If a school district is unable to make 
any provision for native language 
instruction, or determines that providing 
native language instruction in its 
educational program is inconsistent with 
the educational needs of LEP students to 
be served, then its application cannot be 
considered for binding as a program of 
transitional bilingual education. 
However, its application may be 
submitted for consideration under the 
Basic Programs competition as a special 
alternative instructional program, 
authorized under section 721(a)(3) of the 
Act. LEAs should be aware that funding 
for special alternative instructional 
programs in years when the 
appropriation does not exceed Si40 
million is limited to 4 percent of the totol 
appropriation. When Ihe appropriation 
does exceed $140 million, the Secretary 
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v ill reserve one half of the 

;propriation in excess of $14(1 million 
firr special alternative instructional 
piograma In the latter case, the 
i u rvation may not exceed 10 percent 
of trie total appropriation. 

The Secretary specifically invites 
comments and questions on methods to 
provide greater LEA flexibility in 
programs of transitional bilingual 
education, within the bounds of the 
statute. 

4 

Tninsitiunal BUmguo! Education: 

\ 'a tire Language 

The Secretary also wishes to 
emphasize that native language 
instruction in a program of transitional 
bilingual education must be given only 
m the native language of the LET 
participant*. For example, a student 
properly identified as LEP having a 
native language of French may not be 
placed in u program of transitional 
bilingual education which uses Italian 
us the native language of instruction. 
Similarly, the statute does not authorize 
a rhild to be placed in a transitional 
hi lingual education program which uses 
his or her grandparents' native language 
as the native language of instruction if 
the language is not the child’s native 
language. 

Parental Involvement 

The Secretary believes that it is 
important for parents to be involved in 
decision making about which 
educational program best suits their 
children. The statute and these 
regulations provide for three means of 
parental involvement: (1) Parental 
participation in an application advisory 
committee; (2J parental participation in 
a parent advisory committee during the 
implementation of each project: and (3) 
f Mch parent's participation in 
determining whether his or her child 
would benefit from and should 
participate in particular programs 
provided by the LEA. 

Applicants are required to establish 
'in application advisory council. A 
majority of the applicant's advisory 
council must be composed of parents 
and other representatives of the children 
to be served in the proposed project. 

The livA must submit documentation of 
its consultation with the council In 
developing the application and the 
council's specific: comments on the 
application. These comments must show 
tno council's participation in and 
comment* on the decision by the LEA to 
submit its application as a program of 
transitional bilingual education, a 
program of developmental bilingual 
education, or a special alternative 


instructional program. The LEA must 
also assure that if its project is funded, it 
will establish a parent advisory 
committee to proride for continuing 
consultation concerning the project. The 
majority of the parent advisory 
committee must be composed of parents 
of LEP children participation in the 
project. Members of the application 
advisory council may continue as 
members of the parent advisory 
committee as long as the other 
requirement* of the parent advisory 
committee are complied with. 

These regulations also require that 
parents or other legal guardians of 
children Identified for enrollment in 
these projects, including LEP children 
and children whose language Is English, 
be informed of the reasons for selection 
of their child, the alternative educational 
programs available In the LEA. the 
instructional alternatives that the LEA 
might have chosen for LEP students, and 
the nature of the program offered at the 
LEA. including (1) the instructional 
method to be used; (2) the instructional 
goals of the project: (3) the expected 
progress of the child In the project, 
including how quickly the child is 
expected to enter the regular classroom; 
and (4) the past effectiveness of 
comparable projects using a similar 
instructional method. LEAs are also 
required to inform parents or legal 
guardians—(1) that they have the right 
to refuse to allow their child to 
participate in the project, and (2) at 
appropriate intervals, of the progress of 
their child in the program including the 
extent to which the child is meeting the 
instructional goals of the project. 

The Secretary recommends that USAs, 
in meeting these requirements of the 
statute, inform parents and legat 
guardians of examples of alternative 
programs the LEA could have chosen 
and could choose in the future to meet 
the needs of IEP children and the extent 
to which parents and legal guardians 
will be involved in the ongoing 
implementation and administration of 
the project. In .addition, in the case of a 
child whose language is English, the 
LEA should inform the parents of that 
child of the reason for selection of their 
child for participation in the program. 

The Secretary specifically invites 
comments on jnethods for the 
implementation of the statutory 
requirements for parental involvement. 

Capacity and Commitment 

The recipients of Part A instructional 
grants are required by statute to build 
their capacity to provide a program of 
instruction for LEP children on a regular 
basis when Federal assistance for the 


project is reduced or no longer 
available. The proposed regulation* 
specify that to carry out this purpose, 
the Secretary will fund a project only if 
the upplleant sets forth a realistic plan 
in its application to develop its 
programmatic capacity for serving LEP 
children and to assume financial 
responsibility for the program. The 
program must be of sufficient size, 
scope, and quality to promise significant 
improvement in the education of LEP 
children. The Secretary will consider, 
among other factors, the prior 
experience of existing and past grantees 
and their success or lack of success in 
building capacity to continue a project. 

The Secretary has deter mined that the 
best evidence of increased capacity und 
commitment at the local level is 
increased commitment of local funds 
over the project period. The Secretary 
will reduce the level of Federal support 
in each successive year of the project 
unless the applicant's plan provides for 
an increased commitment of local funds 
each year to provide expanded special 
services for greater numbers of LEP 
children. Any such reductions will be 
based on negotiations with each 
applicant. Alternatively, based on 
unforeseen circumstances such as a 
substantial influx of LEP children in the 
school district of the LEA. the grantee— 
in its application for a successive budget 
period under the project—may amend 
its original plan to demonstrate to the 
Secretary that it wilt provide expanded 
special services. The Secretary, in 
annually determining the funding level 
at which to continue a project, and in 
determining whether lo renew u project 
after it* first three years, will consider 
evidence of the extent to which the 
grantee has successfully carried out its 
capacity building plan. 

Application Procedures 

Applicants must provide, in their 
applications, data and information 
required by the statute and these 
regulations. Applications will be 
evaluated using specified selection 
criteria (with a maximum possible score 
of 100 points) and on the basis of 
additional factors required by the Act 
and described in Part 501. The annual 
distribution of points designated for the 
additional factors will be published in 
the Federal Register. Comm enters are 
specifically invited to comment on the 
weighted selection criteria as well as the 
distribution of points designated for the 
additional factors. 
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Parts 525, 526 and 537—Family English 
Literacy Program, Special Populations 
Program, and Program for the 
Development of Instructional Materials 

These three parts govern three 
programs funded under Part A of the 
Act. Part 525 governs the family English 
literacy program authorized by section 
721(a)(5) of the Act. Family English 
literacy programs are designed to aid in 
the elimination of the intergenerational 
cycle of illiteracy. These programs 
provide English literacy training for LEP 
adults and out-of-school youth, with 
preference given to family members of 
I.EP children enrolled in projects 
assisted under the Act. to help them 
acquire English language competence 
and facilitate their children's 
educational achievement. 

Part 526 implements the special 
populations program created by section 
721(a)(6) of the Act. The special 
populations program authorizes grants 
for the establishment, operation, and 
improvement of bilingual preschool, 
special education, and gifted and 
talented programs preparatory or 
supplementary to programs such as 
those assisted under the Act. Any 
special education program for 
handicapped children funded under this 
part must be designed for LEP children 
who also receive services in accordance 
with the requirements of Part B of the 
Education of the Handicapped Act 
(EHA-B), 20 U.S.C. 1411-1420, and must 
supplement those services. 

Part 537 implements section 721(a)(7) 
of the Act, which authorizes grants to 
support the development of instructional 
materials where those materials are 
needed but commercially unavailable. 

The regulations for each of these parts 
describe the eligibility requirements, 
relevant definitions, application 
procedures, and selection procedures for 
each program. 

Under the statute, the Family English 
Literacy Program and Special 
Populations Program are open to local 
educational agencies (LEAs). 

Institutions of higher education (IHEs)— 
including junior and community 
colleges—and private nonprofit 
organizations, applying separately or 
jointly. Neither the statue nor these 
regulations impose any limitations on 
the types of applicants eligible to apply 
under the Program for the Development 
of Instructional Materials. 

Applications will be evaluated using 
specified selection criteria (with a 
maximum possible score of 100 points) 
and on the basis of additional factors 
required by the Act and described in the 
regulations. The Secretary' proposes to 
apply these additional factors to both 


LEA and non-LEA applicants. The 
annual distribution of points designated 
for the additional factors will be 
published in a notice in the Federal 
Register. Commenters are specifically 
invited to comment on the weighted 
selection criteria as well as the 
distribution of points designated for the 
additional factors. 

Parts 561, 573, 574—Educational 
Personnel Training Program, Training 
Development and Improvement 
Program, and Short-Term Training 
Program 

These three parts govern three 
training programs authorized under Part 
C of the Act, and describe the eligibility 
requirements, applicable regulations, 
definitions, selection criteria, and 
additional factors considered, if any. 

Part 561 implements the educational 
ersonnel training program established 
y section 741(a)(1) of the Act. The 
program authorizes grants to institutions 
of higher education for the 
establishment, operation, and 
improvement of training programs for 
educational personnel preparing to 
participate, or participating, in programs 
for limited English proficient persons. 
These programs must emphasize 
opportunities for career development, 
advancement, and lateral mobility. In 
order to address the varying needs 
throughout the Nation for qualified 
personnel to meet the diverse 
educational needs of LEP children, this 
program provides funding for both 
degree and non-degree training 
programs. 

The regulations include the 
requirement that applicants consult with 
parents and other representatives of LEP 
children both prior to submission of the 
application and during the ongoing 
implementation of the project. This 
consultation must be through an 
application advisory council and an 
advisory committee selected by and 
predominantly composed of parents of 
LEP children enrolled in LEAs whose 
educational personnel huve training 
needs similar to those addressed by the 
project. The Sectary specifically 
invites comments on these proposed 
application advisory council and present 
advisory committee requirements. 

Part 573 governs the training 
development and improvement program 
established by section 741(a)(3) of the 
Act. This program authorizes grants to 
institutions of higher education to 
encourage reform, innovation, and 
improvement in graduate education 
curricula, in the structure of the 
academic profession, and in recruitment 
and retention of higher education and 
graduute school faculties, as related to 


programs for limited English proficient 
persons. 

Part 574 governs the short-term 
training program established by section 
741(a)(4) of the Act. The program 
authorizes the operation of short-term 
training institutes designed to improve 
the skills of educational personnel and 
parents. Eligible applicants include local 
educational agencies. Sfhte educational 
agencies, and institutions of higher 
education—including junior or 
community colleges—and private for- 
profit or nonprofit organizations which 
apply after consultation with or jointly 
with one or more LEAs or SEAs. The 
regulations allow the Secretary to 
establish annual priorities for teachers, 
educational personnel other than 
teachers, or parents. The annual 
priorities will be announced in a notice 
published in the Federal Register. 

The Secretary evaluates applications 
under each of these parts on the basis of 
the selection criteria, with a maximum 
possible score of 100 points, and any 
additional factors required by the Act 
and these regulations. The annual 
distribution of points designated for the 
additional factors will be published in a 
notice in the Federal Register. 
Commenters are specifically invited to 
comment on the weighted selection 
criteria as well as the distribution of 
points designated for the additional 
factors. 

Other Regulations Under the Act 

The following Parts of Title 34 CFR 
have been codified: 

(a) Part 562—Fellowship Program 
implements sections 741(a)(2) and 743, 
and was published in the Federal 
Register on August 16, 1985 at 50 FR 
33300. 

(b) Part 546—State Educational 
Agency Program implements section 
732. and was published in the Federal 
Register on August 16,1965 at (50 FR 
33202). 

A notice of proposed rulemaking 
implementing section 733 of the Act. 
concerning evaluation requirements, 
was published in the Federal Register• n 
May 24, 1985 ut 50 FR 21570, When 
published in final form these regulations 
will add a new subpart F to part 500, (34 
CFR 500.50-500.52). 

The following Ports of Title 34 CFR 
will be proposed for codification in the 
future: 

Part 524—Programs of Academic 
Excellence will implement section 
721(a)(4). 

Part 549—Evaluation Assistance 
Centers Program will implement section 
734. 
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Raft 575—Multifunctional Resource 
Centers will implement sections 
: 11 (a)(5) and 742. 

xeculive Order 12291 

These proposed regulations have been 
viewed in accordance with Executive 
Order 12291. 

They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 

Order. 

Heyubtory Flexibility Act Certification 

The Secretary certifies that these 
woposod regulations will no! have a 
r^mfic^ant economic impact on a 
substantial number of smull entities. To 
Our extent that these proposed 
refutations affect small entities, they ore 
intended to impose minimal burdens on 
ipplicanls and grantees. The selection 
' nieria and other requirements are 
f►rsigned to relieve regulatory and 
paperwork burden on smull entities 
participating in the programs. 

prnvork Fleihiction Art of 1980 

Sections 501.20. 501.22. 501.23.501.24, 
11.25. 501.31. 5M1.40. 525.20. 525.21. 
i5 31, 52lk3Z 520.40, 537.31. 50120, 
•*11.31. 561.32.574.32, and 574.33 contain 
information collection requirements. As 
• luinxi by section 3504(h) of the 
1 per work Reduction Act of 19tf0. the 
napHrtmeiit of Education will submit a 

• *py of ihese proposed regulations to 
iH. Office of Management and Budget 
(OMB) for its review. Organizations and 
individuals desiring to submit comments 
r) n the information collection 

• » Miif'cnienlt should direct them to the 
Office of Information and Regulatory 
Affairs. OMB. Room 3200, New 

1 vneutive Office Building. Washington. 

0 C 20503: Attention: (oseph F. Lackey. 

|r 

■ttnyovemuienUd Review 

These programs are subject lo the 
requirements of Executive Order 12372 
•md the regulations in 34 CFR Fart 79. 

1 Hr» objective of the Executive Order is 
*° foster an intergovernmental 
P<trtnership and a strengthened 
derolism by relying on processes 
^'-eloped by State and local 
^nvrumenfs for coordination and 
rev ‘ew of proposed Federal financial 
assistance. 

In accordance with the Order, this 
document is intended to provide early 
noli fleet ton of the Department's specific 
plans and actions for these programs. 

h v; tat ion to Comment 

Interested persons are invited to 
Mihmit comments and recommendations 
Warding these proposed regulations. 


Ail comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in Room 
421. Reporters Building, 300 7th Street, 
SW., Washington, D.C., between the 
hours of 8:30 aon. and 4:00 p.m., Monday 
through Friday of each week except 
Federal holidays. 

To assist the Department in complying 
with the specific requirements of 
Executive Order 12291 and the 
Paperwork Reduction Act of 1980 and 
their overall requirement of reducing 
regulatory burden, public comment is 
invited on whether there may be further 
opportunities to reduce any regulatory 
burdens found in these proposed 
regulations. 

Assessment of Educational Impact 

The Secretary particularly requests 
comments on whether the regulations in 
this document would require 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. 

List of Subjects in 34 CFR Parts 580, 501. 
525, 526.537. 561, 573. and 574 

Adult education. Bilingual education. 
Colleges and universities, Education, 
Elementary and secondary education. 
Crant programs—education. Reporting 
and recordkeeping requirements. 
Teachers. 

Citation of Legal Authority 

A citation of statutory or other legal 
authority is placed In parentheses on the 
line following each substantive 
provision of these proposed regulations. 

(Catalog of Federal Domestic Assistance 
Number 84003. Bilingual Education: Basic 
Programs. Family English Literacy Program: 
Special Population* Program; Program for the 
Development of Instructional Matcnuit; 
Evaluation Assistance Canters Program; 
Kduralton&l Personnel Training Program; 
Training Development and Improvement 
Program, and Short-Term Training Program.) 

Dated: November 19,1965. 

William j. Bennett. 

Secretory of Education, 

The Secretary proposes to amend 
Title 34 of the Code of Federal 
Regulations by revising Parts 500. 501. 
525, and 526; removing Parts 505, 510. 

514, and 527: and adding new Parts 537. 
561, 573. and 574 as follows: 

1. Part 500 is revised to read as 
follows: 


PART 500—BILINGUAL EDUCATION: 
GENERAL PROVISIONS 

Subpart A—General 

Sec, 

500.1 What programs are governed by these 
regulations? 

500.2 | Reserved | 

500.3 What leguJatioiis apply to these 
programs? 

500.4 What definition* apply to these 
programs? 

Subpart 8—What Kinds of Projects Does 
the Secretary Assist? 

500.10 What requirements pertain to all 
programs assisted under this Act for 
limited English proficient persons? 

500.11 Wha! programs are there for students 
of limited Spiintsh proficiency in Puerto 
Rico? 

Subpart C—How Does One Apply for an 
Award? 

500.20 What requirements pertain to SEA 
review of an application? 

Subpart D— I Reserved J 

Subpart E—{Reserved 1 

Subpart F—I Reserved! 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, a* 
amended by Pub. L 98-511. 98 Stub 2370 (20 
U.S.C. 3221-3262). unless otherwise noted. 

Subpart A—General 

5 500.1 What programs are governed by 
these regulations? 

The regulations in this part apply to 
programs authorized under the Act. The 
programs governed by this part and 
their applicable program regulations are 
as follows: 

(a) Basic Programs (34 CFR Part 501). 
(20 U.S.C. 3231(a) (1). (2). and (3)) 

(b) Programs of Academic Excellence 
(34 CFR Part 524). 

(20 U.SG. 3231(a)(4)) 

(c) Family English Literacy Program 
(34 CFR Part 525). 

(20 U.S.C. 3231(a)(5)) 

(d) Special Populations Program (34 
CFR Part 528). 

(20 U.S.C. 3231(a)(0)) 

(e) Program for the Development of 
Instructional Materials (34 CFR Part 

537). 

(20U.SC 3231(a)(7)) 

(f) State Educational Ager.cy Program 
(34 CFR Part 548). 

(20 U.S.C 3242) 

(g) Evaluation Assistance Centers 
Program (34 CFR Part 549). 

(20 U.S.C. 3244) 
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(h) Educational Personnel Training 
Program (34 CFR Pari 561). 

(20U.S.C. 3251(a)(1)) 

(i) Fellowship Program (34 CFR Pari 
562). 

(20 U.S.C 3251(a)(2). 3253) 

(j) Training Development and 
Improvement Program (34 CFR Part 573). 

(20 U.S.C. 3251(a)(3)) 

(k) Short-Term Training Program (34 
CFR Part 574). 

(20 U.S C 3251(a)(4)) 

(l) Multifunctional Resource Centers 
(34 CFR Part 575). 

(20 U.S.C. 3251(a)(5). 3252) 

§500.2 (Reserved) 

§ 500.3 What regulations apply to these 
programs? 

(a) Except as described in paragraphs 
(bj and (c) of this section, the following 
regulations apply to programs 
authorized under the Act listed in 
§500.1: 

(1) The regulations in this Part 500. 

(2) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR— 

(i) Part 74 (Administration of Grants); 

(ii) Part 75 (Direct Grant Programs): 

(iii) Part 77 (Definitions That Apply to 
Department Regulations); 

(iv) Part 78 (Education Appeal Board); 
and 

(v) Part 79 (Intergovernmental Review 
of Department of Education Programs 
and Activities). 

(b) The provisions in 34 CFR 
75.217(c)-(e) (relating to the review of 
applications) do not apply to the State 
Educational Agency Program in Part 548. 

(c) Except for the provisions in 34 CFR 
75.51 (relating to proof of nonprofit 
status) the EDGAR provisions listed in 
paragraph (a)(2) of this section do not 
apply to the Fellowship Program in Part 
562. 

(20 U.S.C 3221-3202) 

§ 500.4 What definitions apply to these 
programs? 

(a) Definitions in EDGAR. The 
following terms used in the parts listed 
in § 500.1 (except Part 562) are defined 
in 34 CFR 77.1: 

Applir.il nt 

Application 

Award 

Budget period 

Department 

EDGAR 

Elementary school 
Fiscal year 
Grunt period 


Local educational agency; for the 
purpose of carrying out programs under 
the Act for individuals served by 
elementary', secondary, or 
postsecondary schools operated 
predominantly for Indian or Alaskan 
Native children, the term also means an 
Indian tribe or tribally sanctioned 
educational authority. 

Nonprofit 

Nonpublic 

Preschool 

Private 

Project 

Public 

Recipient 

Secondary' school 

Secretary 

Slate 

Slate educational agency 

(b) Program definitions . The following 
definitions also apply to the parts listed 
in § 500.1: 

“Act’' or ‘Title Vll” means the 
Bilingual Education Act, Title VII of the 
Elementary and Secondary Education 
Act, as amended by Pub. L 98-511. 

(20 U.S C. 3221-3262) 

“Educational personnel” means 
teachers, teacher aides, 
paraprofessionals, administrators, 
school psychologists, guidance 
counselors, and other persons who 
provide or are preparing to provide 
instructional or support services in 
programs for limited English proficient 
persons. 

(20 U.S.C. 3221-3262) 

“Family English literacy program** 
means a program of instruction designed 
to help limited English proficient adults 
and out-of-school youth achieve 
competence in the English language. 
These programs of instruction may be 
conducted exclusively in English, or in 
English and the student's native 
language. Where appropriate, the 
programs may include instruction on 
how parents and family members can 
facilitate the educational achievement of 
limited English proficient children. To 
the extent feasible, preference for 
participation In the programs must be 
given to the parents and immediate 
family members of children enrolled in 
programs assisted under the Act. 

(20 U.S.C 3223(a)(7)) 

“Indian tribe" means any Indian tribe, 
band, nation, or other organized group 
or community, including any Alaskan 
Native village or regional or village 
corporation as defined in or established 
pursuant to the Alaskan Native Claims 
Settlement Act (85 Slot. 688) which is 
recognized for the special programs and 
services provided by the United States 


to Indians because of their status as 
Indians. 

(20 U.S.C. 3232(a)(1)) 

“Institution of higher education” (IHE) 
is defined in section 1001(e) of the 
Elementary and Secondary Education 
Acl of 1965, as amended. 

(20U.SC 3381(c)) 

“Limited English proficiency” and 
“limited English proficient." (LEP) when 
used with reference to on individual, 
means an individual— 

(1) (i) Who was not bom in the United 
States or whose native languages other 
than English; 

(ii) Who comes from a home in which 
a language other than English is used 
most for communication; or 

(iii) Who is an American Indian or 
Alaskan Native and comes from a home 
in which a language other than English 
has had significant impact on his or her 
level of English language proficiency as 
a result of substantial use of that other 
language for communication; and 

(2) (i) Who, as a result of the 
circumstances described in paragraph 
(1) of the definition, has sufficient 
difficulty in speaking, reading, writing or 
understanding the English language to 
deny him or her the opportunity to learn 
successfully in classrooms in which the 
language of instruction is English. 

(ii) The Secretary interprets an 
individual's difficulty in the English 
language as resulting from the 
circumstances in paragraph (1) of this 
definition only if that difficulty is 
attributable to the use of a native 
language other than English in the home 

(20 U.8.C. 3223(a)(1)) 

“Low-income," when used with 
respect to a family, means an annual 
income for a family which does not 
exceed the poverty level determined 
pursuant to section 111(c)(2) of Title 1 of 
the Elementary and Secondary 
Education Act of 1965. 

(20 US C 3223(a)(3)) 

“Native language." when used with 
reference to an individual of limited 
English proficiency, means the language 
normally used by the individual. If the 
language normally used by a child 
cannot be determined, the language 
normally used by the parents or legal 
guardians of the child is the child's 
native language. 

(20 U.S.C. 3223(a)(2)) 

“Programs of academic excellence” 
means programs of transitional bilingual 
education, developmental bilingual 
education, or special alternative 
instruction which have an established 
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record of providing effective, 
academically excellent instruction and 
which are designed to serve as models 
of exemplary bilingual education 
programs and to facilitate the 
dissemination of effective bilingual 
educational practices. 

{20 U.S.C 3223(a)(8)) 

"Program for limited English proficient 
persons" means any instructional 
program authorized under Part A of the 

Act. 

120 U.S.C 3231-3282) 

"Program of developmental bilingual 

education/* 

(1) The term means a full-time 
piogram of instruction in elementary 
and secondary schools which provides, 
with respect to the years of study to 
which the program is applicable, 
structured English-language instruction 
and instruction in a second language. 

The program must be designed to help 
children achieve competence in English 
and a second language, while mastering 
subject matter skills. The instruction 
must, to the extent necessary, be in all 
courses or subjects of study which will 
allow a child to meet grade-promotion 
and graduation standards. 

(2) Where possible, classes in 
programs of developmental bilingual 
e ducation must be comprised of 
approximately equal numbers of 
students whose native language is 
English and limited English proficient 
students whose native language is the 
second language of instruction and 
study in the program. 

(20 U.SC- 3223(h)(5)) 

Program of transitional bilingual 

education/* 

(1) The term means a program of 
instruction, designed for children of 
limited English proficiency in 
elementary or secondary schools, which 
provides, with respect to the years of 
study to which the program is 
applicable, structured English language 
instruction, and, to the extent necessary 
to allow a child to achieve competence 
in the English language, instruction in 
the child's native language. The 
instruction mu9t incorporate the cultural 
heritage of these children and of other 
children in American society. The 
instruction mu9t. to the extent 
necessary, be in all courses or subjects 
of study which will allow a child to meet 
grade-promotion and graduation 
standards. 

(2) In order to prevent the segregation 
of children on the basis of national 
origin in programs of transitional 
bilingual education, and in order to 
broaden the understanding of children 
about languages and cultural heritages 


other than their own. a program of 
transitional bilingual education may 
include the participation of children 
whose language is English, but in no 
event may the percentage of those 
children exceed 40 percent. The program 
may provide for centralization of 
teacher training and curriculum 
development, but it must serve the 
children in the schools which they 
normally attend. 

(3) In courses or subjects of 6tudy 
such as art. music, and physical 
education, a program of transitional 
bilingual education must make provision 
for the participation of children of 
limited English proficiency in regular 
classes. 

(4) Children enrolled in a program of 
transitional bilingual education must, if 
graded classes are used, be placed, to 
the extent practicable, in classes with 
children of approximately the same age 
and level of educational attainment. If 
children of significantly varying ages or 
levels of educational attainment are 
placed in the same class, the program of 
transitional bilingual education must 
seek to ensure that each child is 
provided with instruction which is 
appropriate for his or her level of 
educational attainment. 

(20 U.S.C. 3223(a)(6)) 

"Special alternative instructional 
programs" means programs of 
instruction designed for children of 
limited English proficiency in 
elementary and secondary schools. The 
programs are not transitional or 
developmental bilingual education 
programs, but have specially designed 
curricula and are appropriate for the 
particular linguistic and instructional 
needs of the children enrolled. The 
programs must provide, with respect to 
the years of study to which the programs 
are applicable, structured English 
language instruction and special 
instructional services which will allow a 
child to achieve competence in the 
English language and to meet grade- 
promotion and graduation standards. 

(20 U S.C. 3223(a)(6)) 

"Tribally sanctioned educational 
authority" means any department or 
division of education operating within 
the administrative structure of the duly 
constituted governing body of an Indian 
tribe, as well as any nonprofit institution 
or organization which— 

(1) Is chartered by the governing body 
of an Indian tribe to operate any school 
or otherwise to oversee delivery of 
educational services to members of that 
tribe: and 


(2) Is approved by the Secretary for 
the purposes of carrying out programs 
under the Act. 

(20 U.S.C. 3223(a)(2)) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist? 

§ $00.10 What requirements pertain to all 
programs assisted under this Act for 
limited English proficient persons? 

All persons assisted under this Act 
must— 

(a) Give priority to serving LEP 
children having the greatest need for 
those programs, particularly those 
children whose usual language is not 
English: and 

(b) Be designed to enable students to 
achieve full competence in English. 

(20 U.S.C. 3222) 

§ 500.11 What programs are there for 
students of limited Spanish proficiency In 
Puerto Rico? 

Projects funded in the Commonwealth 
of Puerto Rico may include programs of 
instruction, teacher training, curriculum 
development, research, evaluation, and 
testing designed to improve the English 
proficiency of children and may also 
make provision for serving the need9 of 
students of limited Spanish proficiency. 

(20 U.S.C. 3231(i)) 

Subpart C—How Does One Apply for 
an Award? 

§ 500.20 What requirements pertain to 
SEA review of an application? 

An applicant that seeks assistance 
under 34 CFR Parts 501 and 561 shall 
include evidence, in its application, that 
the SEA has been notified of the 
application and has been given an 
opportunity to offer recommendations 
on the application to the applicant and 
the Secretary and otherwise comply 
with the procedures in 34 CFR 75.156- 
75.160. 

(20 U.S.C. 3231(e)(4)) 

Subpart D—(Reserved) 

Subpart E—(Reserved I 
Subpart F—(Reserved) 

2. Part 501 is revised to read as 
follows: 

PART 501—BILINGUAL EDUCATION: 
BASIC PROGRAMS 

Subpart A—General 

Sec. 

501.1 Baaii: Programs. 

501 2 Who is eligible to apply for assistance 
under Basic Programs? 
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501.3 Wli.it rf»gu)al*on% apply to Basx 

Program*? 

SOt 4 What definitions apply to Basic 

Programs? 

Subpart B—What Kinds of Projects Does 
the Secretary Assist Under This Program? 

50110 What activities are eligible for 
assistance? 

501.11 What level of commitment fo 

continue the program must the applicant 
demonstrate? 

Subpart C—How Does One Apply for an 
Award? 

501.20 What must an applicant Include in Its 
application for assistance? 

601 21 Whal requirements pertain to the 
application advisory council am! the 
parent advisory committee? 

501.22 What requirements pertain to the 
participation of children enrolled in 
nonprofit private schools? 

501.23 What requirements pertain to 
preservice activities? 

501.24 What requirements pertain to 
training activities? 

501.25 What requirements pertain to the 
development of an evaluation plan? 

So bp art D—How Does the Secretary Make 
an Award? 

501.30 I low does the Secretary evaluate an 
application? 

501.31 What selection criterio does the 
Secretary use? 

501.32 What additional factors docs the 
Sffcrclary consider in awarding grunts? 

501 33 What specific factors may the 
Secretary consider In awarding grants 
under special alternative instructional 
programs? 

501.34 What is the length of the project 
period? 

Subpart E—What Conditions Mutt Be Met 
by a Recipient? 

501.40 Wbul information must bt* given to 
parents? 

501 41 Whet additional requirements apply 
to programs of transitional bilingual 
education? 

Authority: Title VII of the Elementary and 

Secondary Education Act of 1%5. as 
amended by Pub. L.9B-&1. 08 Slut 2370 (20 
U.S.C. 3221*3262). unless otherwise noted. 

Subpart A—General 

§ 501.1 Baste Program*. 

The Basic: Programs provide 
assistance to eligible applicants for— 

(a) Programs of transitional bilingual 
education authorized under section 
721(a)(1) of the Acl: 

fb) Programs of developmental 
bilingual education authorized under 
section 721(a)(2) of this AU; or 
(c ) Special alternative instructional 
programs authorized under section 
721(a)(3) of the Act. 

(20 U.&C. 32311a) (I). (2). and (3)) 


§ 501.2 Who Is eligible to apply for 
assistance under Basic Programs? 

(a) The following parlies arc eligible 
to apply for assistance under this part: 

(1) Local educational agencies (LEAs). 

(2) Institutions of higher education 
(II lEs). including junior or community 
colleges, that apply jointly with one or 
more LEAs. 

(b) In the case of an application 
submitted by an IHE jointly with one or 
more LEAs. an LEA must be designated 
as Ihe applicant In the group agreement 
required under 34 CFR 75.12B. 

(20US.C 3231(b)(1)(A)) 

§ 501.3 What regulations apply to Basic 
Programs? 

The following regulations apply to 
Basic Programs: 

(a) The regulation Identified in 34 CFR 
500.3. 

(b) The regulations in this Part 501. 

(20 U.S.C 3231(a) (1). (2), (3)) 

g 501.4 What definitions apply to the Basic 
Programs? 

The definitions in 34 CFR 500.4 apply 
to the Basic Programs. 

(20 U.S.C. 3223, 3231(a) (U (2), (3)) 

Subpart B— What Kinds of Projects 
Does the Secretary Assist Under This 
Program? 

§ 501.10 What activities are eligible for 
assistance? 

The Secretary provides assistance for 
the following activities: 

(a) Establishing, operating, or 
improving basic programs. 

(b) During the first six months of a 
project (unless a waiver is granted 
under J 501.23(b)). only presemce 
activities designed to prepare a grantee 
to operate the proposed project. These 
activities do not include providing 
instructional services to limited English 
proficient (LEP) children. Activities may 
include, but are not limited to— 

(1) Program design; 

(2) Materials development; 

(3) Stuff recruitment and training: 

(4) Development of evaluation 
mechanisms and procedures; and 

(5) Activities lo involve parents in the 
educational program and lo enable 
parents and family members to assist in 
the education of LEP children. 

(c) Providing or securing training, as 
necessary, for personnel participating or 
preparing to participate in the program. 
To the extent possible, college or 
university credit must be awarded for 
the training. 

(20U.S.C 3231(a) (1). (2). (3). (d)(1)(B), (f)«m 


$ 501.11 What level of commitment to 
continue the program must the applicant 
demonstrate? 

(a) (1) The purpose of grants under this 
port is to build the capacity of the 
grantee to provide a program, on a 
regular basis, similar to that proposed 
for assistance, when Federal assistance 
under the project is reduced or no longoi 
available. 

(2) The program to be provided must 
be of sufficient size, scope, and quality 
to promise significant educational 
improvement for LEP children. 

(b) To carry out this purpose— 

(1) The Secretary funds a project only 
if the applicant demonstrates a realistic 
plan in its application to develop its 
programmatic capacity for serving LEP 
children and to assume financial 
responsibility for the program when 
Federal assistance is reduced or no 
longer avadabte; 

(2) The Secretary' reduces the level of 
Federal assistance in each successive 
year of the project, unless— 

(i) The plan under paragraph (b)(1) of 
this section provides for an increased 
commitment of local funds to provide 
expanded special services for greater 
numbers of lTIP children in each 
successive year of the project: or 

(ii) Based on unforeseen 
circumstances, such as a substantial 
influx of LEP children to the school 
district. Ihe grantee—in an application 
for a successive budget period under Ihe 
project—amends the plan under 
paragraph (b)(1) of this section to assure 
the Secretary that it will provide 
expanded services: and 

(3) The Secretary, in determining the 
funding level for each successive year of 
a project, and in determining whether to 
renew a project after its first three 
years, in accordance with 8 50134. 
considers the extent to which the 
grantee has successfully carried out it* 
plan under paragraph (b)(1) of this 
section. 

(20 U.S.C. 3231(f)(5)) 

Subpart C—How Does One Apply for 
an Award? 

i 501.20 What must an applicant include in 
its application for assistance? 

An application must— 

(a) Include the information and 
assurances required under— 

(1) Section 721(c)(2) of the Act; and 

(2) 34 CFR 500.20, 501.20—501.25 and 
501.32. and 5GT33. if applicable; and 

(b) Provide assurances that the project 
will— 

(1) Use only qualified personnel, who 
are proficient in spoken and written 
English, and. if appropriate, any other 
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language or languages used for 
instruction: 

(2) Comply with the non supplanting 
requirements of section 721(f)(4) of the 
Act: and 

(3) Comply with the parent advisory 
committee requirements in S 501.21(c). 

(20 U.S.C 3231) 

5 501.21 What requirements pertain to the 
application advisory council and the parent 
advisory committee? 

An applicant shall— 

(a) Establish an application advisory 
council, of which a majority must be 
parents and other representatives of the 
children to be served in the program, to 
assist in the development of the 
application: 

(b) Submit with its application 
documentation of its consultation with 
the council and the council's comments 
on the application and on the decision to 
submit an application under one of the 
programs listed in $ 501.1. 

(c) Assure in its application that— 

(1) In carrying out its project, the 
applicant will provide for continuing 
consultation with, and participation by. 
a parent advisory committee composed 
of parents, teachers, and other 
interested individuals. 

(2) The parent advisory committee 
will be selected by and predominantly 
composed of parents of LEP children 
participating in the program and may 
include members of the application 
advisory council: and 

(3) In the case of a project carried out 
in a secondary school, the parent 
advisory committee will include 
representatives of the secondary school 
students participating in the project. 

120 U.S.C. 3231(e)) 

5 501.22 What requirements pertain to tne 
participation of children enrolled in 
nonprofit private schools? 

(a) An applicant shall demonstrate in 
its application that— 

(1) In designing the project the 
applicant has consulted with 
appropriate private school officials and 
bus taken into account the needs of LEP 
children enrolled in nonprofit private 
elementary and secondary schools in 
tbe area to be served; and 

(2) The applicant will make provision 
for participation of the LEP children 
enrolled in nonprofit private schools— 

(i) On a basis comparable to that 
provided for the public school children; 
and 

(ii) Consistent with the number of 
those children enrolled in nonprofit 
private schools in the area to be served 
whose educational needs are of the type 
and whose language and grade level are 
of a similar type to those the program is 


intended to address. (See 34 CFR 75.850 
Participation of students enrolled in 
private schools.) 

(b) If the Secretary determines that an 
applicant is unable or unwilling to 
provide for the participation of LEP 
children enrolled in nonprofit private 
schools as required by this section, the 
Secretary— 

(1) Withholds approval of the 
application until the applicant 
demonstrates that it is in compliance 
with the requirements of this section: or 

(2) Reduces the amount of the grant by 
the amount the Secretary needs to— 

(1) Arrange to assess the needs of 
children in nonprofit private schools in 
the area to be served; and 

(ii) Carry out a program for limited 
English proficient persons which meets 
the needs of those children. 

(20 U.S.C. 3231 (f)(2). (j)) 

§ 501.23 What requirements pertain to 
preservice activities? 

(a) Except as provided in paragraph 

(b) of this section, an applicant shall 
demonstrate in its application how it 
plans to conduct the preserv ice 
activities described in $ 501.10(b) for the 
first six months of the grant. 

(b) (1) An applicant desiring a waiver 
of the requirement for preservice 
activities shall submit, os part of the 
application, a request for a waiver and 
shall demonstrate that it is already 
prepared to operate the proposed 
project successfully. 

(2) If the Secretary denies a waiver 
request, an applicant is eligible for 
further funding consideration only if its 
original application would still meet the 
requirements of paragraph (a) of this 
section without the waiver. 

(20 U S.C. 3231(d)(1)(B)) 

§ 501.24 What requirements pertain to 
training activities? 

An applicant shall demonstrate4n its 
application that it will— 

(a) Provide or secure training for the 
persons participating in the project that, 
to the extent possible, awards college or 
university credit for the training; 

(b) Base training on an assessment of 
the needs of the persons who will be 
participating in the project and on the 
needs of the LEP children who will 
receive instruction under the project: 
and 

(c) Apply the applicable provisions in 
34 CFR 561.41 if the approved 
application provides for financial 
assistance to participants. 

(20 U.S.C. 3231(f)(6)) 


§ 501.25 What requirements pertain to the 
development of an evaluation plan? 

An applicant shall demonstrate that 
its plan for evaluating the progress and 
achievements of the proposed project 
meets the requirements of section 733 of 
the Act and 34 CFR 500.50-500.52. 

(20 U.S.C. 3231(f)(3). 3243) 

Subpart D—How Does the Secretary 
Make an Award? 

§ 501.30 How does the Secretary evaluate 
an application? 

(a) (1) The Secretary evaluates an 
application on the basis of the criteria 
listed in S 501.31. 

(2) The Secretary awards a maximum 
of 100 points for all the criteria. 

(3) The maximum possible score for 
each complete criterion is indicated in 
parentheses following the heading for 
the criterion. 

(b) The Secretary then applies the 
additional factors listed in $ 501.32 in 
selecting applications for new grants. 

(c) For special alternative 
instructional programs the Secretary 
may also consider the specific factors In 
S 501.33 in selecting applications for 
new grants. 

(20 L'.S C 3231(a) ftj. (2) (3). (cj (3). (f) (7), (g). 

(h)) 

§ 501.31 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
criteria in evaluating each application: 

(a) Need for a program to serve LEP 
children . (25 points) The Secretary 
reviews each application to determine— 

(1) The extent and type of the needs of 
the LEP students to be served in the 
program, including— 

(1) The lack of proficiency of the LEP 
children in speaking, reading, writing, 
and understanding the English language; 
and 

(ii) The degree of proficiency of the 
LEP children in their native language 
and in other courses or subjects of 
study. 

(2) The reliability and objectivity of 
the methods used to identify those 
needs; 

(3) The adequacy of the applicant's 
justification for concluding that the 
schools selected for the project enroll 
the children most in need of assistance 
within the LEA; and 

(4) The extent to which the project 
will serve the children most in need of 
assistance, within the schools selected. 

(b) Program objectives and design. (30 
points) 

(1) The Secretary reviews each 
application to determine the 
appropriateness and reasonableness of 
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the applicant s design for meeting the 
needs of the LEP students to be served, 
including— 

(1) The extent to which the 
instructional approach to be used will 
address the specific needs identified in 
the application: and 

(ii) The extent to which other 
instructional approaches have been 
considered in choosing the instructional 
approach to be used in the project. 

(2) The Secretary looks for the extent 
to which the project has specific and 
quantifiable objectives that will lead to 
the realization of the goals of the Act. 
including— 

(i) The manner and time schedule by 
which the applicant will meet the needs 
of LEP children served by the project 
including— 

(A) The achievement of goals set for 
the children served by the project 
especially the goal of achieving English 
language proficiency as quickly as 
possible: 

(B) The identification of children who 
have achieved proficiency in the English 
language adequate for their effective 
participation in the regular educational 
program: 

(C) The transfer of those children 
identified in paragraph (b)(2)(i)(B) of this 
section to the regular educational 
program as soon as possible: and 

(ii) The way the applicant plans to use 
its resources and personnel to achieve 
each objective. 

(3) The Secretary reviews each 
application to determine the quality of 
the training plan for the project, 
including the extent to which— 

(I) The plan provides for training 
personnel in ways designed to meet the 
needs of LEP children to be served by 
the project: and 

(ii) Preservice training activities, if 
any. and insemce training activities are 
designed, to the extent possible, to 
award college or university credit. 

(c| Evaluation plan. (8 points) The 
Secretary reviews the strength of the 
evaluation plan and its relationship to 
the educational goals of the project and 
the activities conducted to attain those 
goals. 

Crfwt-Referrnce. See 34 CFR 75.590 
Eva lust ion by the grunte*. 

(d) Quality of personnel. (7 points) (1) 
The Secretary reviews each application 
to determine the quality of the following 
personnel: 

(1) The principal classroom 
instructional personnel. 

(ii) The protect director, if one is to be 
used, and other personnel essential to 
the success of the project 

(2) The Secretary considers— 


(i) The time that each person referred 
to in paragraphs (d)(1) (i) and (ii) of this 
section will commit to the project: and 

(ii) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups: 

(B) Women; 

(C) Handicapped persons: and 

(D) The elderly. 

(3) To determine personnel 
qualifications under paragraph (d)(1) of 
this section, the Secretary considers— 

(1) Experience and training, in fields 
related to the objectives of the project: 
and 

(ii) Any other qualifications that 
pertain to the quality of the project 

(e) Commitment, capacity . and cost 
effectiveness . (30 points) (1) The 
Secretary reviews each application to 
determine the extent of the applicant's 
commitment to special programs 
designed to meet the educational needs 
of LEP students. 

(2) The Secretary reviews the strength 
of the applicant's plan under 

§ 501.11(b)(1) to develop its 
programmatic capacity for serving LEP 
children and to assume financial 
responsibility for the program, including 
provision for— 

(i) The gradual assumption of program 
costs during the proposed project period: 

(ii) The adoption of successful 
components of the project into the 
regular educational programs that it 
conducts for LEP children: 

(ill) Follow-up services to children 
who have achieved proficiency in 
English: and 

(iv) Use of its non-Federal resources 
to provide a program on a regular basis, 
similar to that proposed, that will be of 
sufficient size, scope, and quality to 
promise significant improvement in the 
education of children of limited English 
proficiency in future years. 

(3) If the applicant has carried out a 
previous project with funds under the 
Act. the Secretary also may consider the 
applicant's experience under that 
project in developing its programmatic 
capacity for serving LEP children and 
assuming financial responsibility for the 
program. 

(4) The Secretary also reviews each 
application to determine the extent to 
which the project has— 

(i) An adequate budget to support 
project activities in which costs are 
reasonable in relation to the objectives 
of the project: and 


(II) An effective plan of management 
that ensures proper and efficient 
administration of the project, including 
evidence that administrative costs 
constitute a minimum proportion of the 
total costs of the project. 

(20 U.S.C. 3231(a) (1). (2). (3). (c)(2). (d)(1)(D). 
(0. (1). 0). (5). (6). 3243) 

S 501.32 What addfflonat factors does the 
Secretary consider in awarding grants? 

(a) In addition to the points awarded 
under § 501.31. the Secretary considers 
the following factors in awarding grants: 

(1) The need to assist LEP children 
who have been historically underserved 
by programs for limited English * 
proficient persons. 

(1) An applicant qualifies for points 
under this factor, if the Secretary 
determines that— 

(A) The applicant has never received 
assistance under the Act: or 

(BJ The applicant has received 
assistance under the Act in the past but 
plans to serve a new language group. To 
receive points under this factor, at least 
50 percent of the LEP children to be 
served by the project must belong to the 
new language group. 

(ii) The Secretary does not give any 
points to an applicant that has received 
assistance under the Act In the past and 
plans to serve the same language group 
for which it received assistance. 

(2) The relative need of the particular 
LEA(s) for the proposed program. The 
Secretary determines the relative need 
based upon— 

(i) The overall concentration of LEP 
children in the district as compared to 
other applicants: and 

(ii) Whether the applicant proposes to 
serve a significant number and 
proportion of LEP children who have 
arrived in the LEA during the last school 
year. 

(3) The geographical distribution of 
LEP children. The Secretary considers 
the need to provide assistance in 
proportion to the distribution of LEP 
children throughout the Nation and 
within each of the States. 

(4) The number and proportion of 
children from low-income families to be 
benefited by the program. 

(b) The Secretary distributes an 
additional 15 points among the factors 
listed in paragraph (a) of this section. 
The Secretary indicates in the 
application notice published in the 
Federal Register how these 15 points 
will be distributed. 

(20 U3 C. 3231 (0(7). (h)| 
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£ S0t.33 What specific factors may the 
Secretary consider in awarding grants 
under special alternative Instructional 
programs? 

(a) For special alternative 
instructional programs, the Secretary 
may additionally give priority to 
applications based on— 

(1) The administrative impracticability 
of establishing a bilingual education 
program due to the presence of a small 
number of students of a particular 
native language; 

(2) The unavailability of personnel 
qualified to provide bilingual 
instructional services; and 

(3) The applicant*® current or past 
efforts to establish a bilingual education 
program. 

(b) The Secretary may distribute an 
additional 5 points among the factors 
listed in paragraph (a) of this section. 

The Secretary indicates In the 
application notice published in the 
Federal Register how these 5 points are 
distributed. 

(20 U.S.C. 3231 (c)(3). (g)) 

5 501.34 What is the length of the protect 

period? 

(a) The Secretary approves a project 
period of three years. 

(b) If a grantee wants to apply for an 
iidditional two years of funding, it must 
demonstrate, to the satisfaction of the 
Secretary, that— 

(1) The program complies with ail 
applicable requirements in the Act and 
these regulations governing the project; 

(2) The grantee's project has made 
substantial and measurable progress in 
achieving the specific educational goals 
contained in the original application, 
including the extent to which the 
grantee has— 

(i) Met the objectives established 
under §501.31(b)(2)(i); and 

(ii) Successfully carried out its plan 
tor building the applicant's capacity as 
provided in § 501.11(b); and 

(3) There is a continuing need for the 
grantee's project. 

1^) U.S.C. 3231(d)(1) (A). (C)| 

Subpait E—What Conditions Must Be 
Wet by a Recipient? 

5 S01,40 What information must be given 

parents? 

(h) Before enrolling a child in the 
Project (including each LEP child and 
each child whose language is English). 
ar| d with sufficient advance notice to 
S vethe parents or legal guardians of the 
r 'iild adequate opportunity to decline 
enrollment, a grantee shall inform the 
Parents or legal guardians of— 


(1) The reasons for determining that 
the child is in need of special 
instructional services; 

(2) The alternative educational 
programs that are available; 

(3) The nature of the educational 
program for LEP students including— 

(i) The instructional method to be 
used; 

(ii) The instructional goals of the 
project; 

(iii) The expected progress of the child 
in the project, including how quickly the 
child is expected to enter the regular 
educational program; and 

(iv) The past effectiveness of 
comparable projects using a similar 
instructional method; 

(4) The instructional alternatives for 
LEP students; and 

(5) The option of and opportunity to 
decline enrollment of the child in the 
project. 

(b) At appropriate intervals during the 
child's participation in the program, the 
grantee shall inform parents or legal 
guardians of the progress of their child 
in the program, including the extent to 
which the child is meeting the 
instructional goals referred to in 
paragraph (a)(3)(ii) of this section. 

(20 U.S.C. 3223(c). 3231 (d)(1)(D). (0(1)1 

# S01.41 What additional requirements 
apply to programs of transitional bilingual 
education? 

A grantee under the programs of 
transitional bilingual education shall 
comply with all additional requirements 
found in the definition of program of 
transitional bilingual education in 
section 703(a)(4J(BMD) of the Act and 
34 CFR 500.4 regarding— 

(a) The forty percent restriction on the 
participation of children whose language 
is English; 

(b) The participation of LEP children 
in regular classes in courses such as art 
music, and physical education; 

(c) The requirement that the programs 
must be offered in the schools the 
children normally attend; and 

(d) How the children must be grouped 
in graded and nongraded classrooms. 

(20 U.S.C- 3223(d)(4J|BHD)) 

PART 505—(REMOVED! 

3. Part 505 is removed. 

PART 510-(REMOVED! 

4. Part 510 is removed. 

PART 514—(REMOVED! 

5. Part 514 is removed. 

6. Part 525 is revised to read as 
follows: 


PART 525-BILINGUAL EDUCATION: 
FAMILY ENGLISH LITERACY 
PROGRAM 

Subpart A— General 

Sec 

525.1 Fumily English Literacy Program. 

525.2 Who is eligible to apply for assistance 
under the Family English Literacy 
Program? 

525.3 What regulations apply lo (he Family 
English Literacy Program? 

525.4 What definitions apply to the Family 
English Literacy Program? 

Subpart B—What Kinds of Projects Does 
the Secretary Assist Under This Program? 

525.10 What activities are eligible for 
assistance? 

Subpart C—How Does One Apply for an 
Award? 

525.20 What must an applicant include In its 
application for assistance? 

525.21 What requirements pertain lo the 
development of an evaluation plan? 

Subpart D—How Does the Secretary Make 
an Award? 

52530 How docs the Secretary evaluate an 
application? 

525 31 What selection criteria does the 
Secretary use? 

525.32 What additional factors does the 
Secretary consider in awarding grants? 

525.33 What is the length of the project 
period? 

Authority: Title. VII of the elementary and 
Secondary Education Act of 1965. as 
amended by Pub. L 96-611.98 Slat. 2370 (20 
U.S.C. 3221-3262). unless otherwise noted 

Subpart A—General 

5 525.1 Family English Literacy Program. 

The Secretary provides assistance for 
projects under the Family English 
Literacy Program as defined in 34 CFR 
500.4. 

(20 U.S.C. 3223(a)(7)) 

5 525.2 Who Is eligible to apply for 
assistance under the Family English 
Literacy Program? 

The following parties are eligible to 
apply for assistance under the Family 
English Literacy Program: 

(a) Local educational agencies (LEAs). 

(b) Institutions of higher education. 
Including junior or community colleges. 

(c) Private nonprofit organizations, 
applying separately or jointly. 

(20U.S.C. 3231(b)(1)(B)) 

§ 525.3 What regulations apply to tha 
Family English Literacy Program? 

The following regulations apply to the 
Family English Literacy Program: 

(a) The regulations identified in 34 
CFR 500.3. 

(b) The regulations in this Part 525. 
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120 U.S.C. 3231(h)(5)) 

i 525.4 What definitions apply to the 
Family English Literacy Program? 

The definitions in 34 CFR 500.4 apply 
to this program. 

(20U.S.C. 3221(a)(5)) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist Under This 
Program? 

$ 525.10 What activities are eligible for 
assistance? 

(a) The Secretary provides assistance 
for activities designed to establish, 
operate, and improve family English 
literary programs such as— 

(1) Instruction designed to help limited 
English proficient (LEP) adults and out- 
of school youth achieve competence in 
the English language; and 

(2) Instruction in methods by which 
parents and family members can 
facilitate the educational achievement of 
LEP children. 

(b) Instruction under this program 
may be conducted exclusively iir English 
or in English and the native language of 
the participants. 

(20 U.S.C 3223(h)(7)) 

Subpart C—How Does One Appty for 
an Award? 

3 525.20 What must an applicant include In 
its application for assistance? 

An application for an award under 
this program must contain the 
information required under section 
721(c)(2) of the Act and § $ 525.21 and 
525.32. 

(20 U.S.C. 3231(a)(5)) 

525.21 What requirements pertain to the 
development of an evaluation plan? 

An applicant shall demonstrate in its 
application, that its plan for evaluating 
the progress and achievements of the 
proposed project meets the requirements 
of section 733 of the Act and 34 CFR 
500.50-500.52. 

(20 U S C. 3231(a)(5). 3243) 

Subpart D—How Does the Secretary 
Make an Award? 

§ 525.30 How does the Secretary evaluate 
an application? 

(a) (1) The Secretary evaluates an 
application on the basis of the criteria 
listed in § 525.31. 

(2) The Secretary awards a maximum 
of 100 points for all the criteria. 

(3) The maximum possible score for 
each complete criterion is indicated in 
parentheses after the heading for the 
criterion. 

(b) The Secretary then applies the 
additional factors listed in $ 525.32. 


(20 U.S C. 3223 (a)(7), (h)) 

§ 525.31 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
selection criteria in evaluating each 
application: 

(a) Need and impact. (25 points) The 
Secretary reviews each application to 
determine the extent to which— 

(1) There is a need for the proposed 
family English literacy program; 

(2) The methods used by the applicant 
to identify the needs are objective and 
quantifiable; 

(3) The project proposes to develop 
the skills of LEP adults and out-of¬ 
school youth to achieve competence in 
English and to facilitate the educational 
achievement of LEP children; and 

(4) The applicant gives preference for 
participation in the proposed project to 
parents and immediate family members 
of children enrolled in programs assisted 
under the Act. 

(b) Program objectives and design. (30 
points) ITie Secretary reviews each 
application to determine the 
appropriateness and reasonableness of 
the applicant's design for meeting the 
needs of the persons to be served by the 
project and the likelihood that the 
project will meet those needs. 

(c) Commitment and capacity. (20 
points) The Secretary reviews each 
application to determine the applicant's 
commitment and capacity to continue, 
expand, and build upon the project 
when Federal assistance under this part 
ends. 

(d) Quality of personnel. (7 points) (1) 
The Secretory reviews each application 
to determine the quality of the following 
personnel: 

(1) The principal classroom 
instructional personnel. 

(ii) The project director if one is to be 
used, and other personnel essential to 
the success of the project. 

(2) The Secretary considers— 

(i) The time that each person referred 
to in paragraphs (d)(1) (i) and (ii) of this 
section will commit to the project; and 

(ii) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 

(C) Handicapped persons; and 

(D) The elderly. 

(3) To determine personnel 
qualifications under paragraph (d)(1) of 
this section, the Secretary considers— 


(i) Experience and training, in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that 
pertain to the quality of the project. 

(e) Budget and cost effectiveness. (10 
points) The Secretary reviews each 
application to determine the extent to 
which— 

(1) The budget is adequate to support 
the project; 

(2) Costs are reasonable in relation to 
the objectives of the project; and 

(3) There is an effective plan of 
management that ensures the proper 
and efficient administration of the 
project including evidence that 
administrative costs are a minimum 
proportion of the total costs of the 
project. 

(f) Evaluation plan. (8 points) The 
Secretary reviews the strength of the 
evaluation plan and its relationship to 
the educational goals of the project and 
the activities conducted to attain those 
goals. 

CrtmRefereiice See 34 CFR 75.590 
Evaluation by the grantee. 

(20 US C. 3223(a)(7)) 

§ 525.32 What additional factors does the 
Secretary consider In awarding grants? 

(a) The Secretary considers the 
following additional factors in awarding 
grants; 

(1) The need to assist LEP children 
who have been historically underserved 
by programs for limited English 
proficient persons. 

(2) The need to provide assistance in 
proportion to the distribution of LEP 
children throughout the Nation, and 
within each of the States. 

(3) The need for financial assistance 
to establish, operate, or improve 
programs for limited English proficient 
persons. 

(4) The relative numbers of children 
from low-income families sought to be 
benefited by the program. 

(b) The Secretary distributes an 
additional 15 points among the criteria 
listed in paragraph (a) of this section. 
The Secretary indicates how these 15 
points are distributed in the application 
notice published in the Federal Register 

(20 U.S-C. 3231) 

§ 525.33 What is the length of the project 
period? 

The Secretary approves a project 
period of three years for an award under 
the Family English Literacy Program. 

(20 U.S.C. 3231(d)(2)) 

7. Part 520 is revised to read as 
follows: 
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PART 526—BILINGUAL EDUCATION: 
SPECIAL POPULATIONS PROGRAM 

Subpan A—General 

Soc 

5-6*1 Special Populations Program. 

Who is eligible to apply for assistance 
under the Special Populations Program? 
W&3 What regulations apply to the Special 
Populations Program? 

5-64 What definitions apply to the Special 
Populations Program? 

Subpan B-What Kinds of Project* Does 
the Secretary Assist Under This Program? 

526*10 What types of protects may be 

funded? 

Subpart C—How Does One Apply for an 

A*ard? 

526.20 What requirements pertain to the 
development of an evaluation plan? 

Subpart D—How Does tt>e Secretary Make 
an Award? 

f »2b.30 What priorities may the Secretary 
establish? 

52B.31 How does the Secretary evaluate an 

application? 

5C6.32 W’hat selection criteria does the 
Secretary use? 

528.33 Whnt is the length of the project 

period? 

Subpart E—What Conditions Must 8e Met 
by a Recipient? 

528.40 What information must be given to 

parents? 

Authority: Title VII of the Elementary and 
Sec ondary Education Act of 1965. as 
amended by Pub. L 98-511.96 Stat. 2370 (20 
U-S.C 3221-3262). unless otherwise noted. 

Subpart A—General 

5 526.1 Special Populations Program. 

The Special Populations Program 
provides assistance to preschool, special 
ecucation, and gifted and talented 
programs which are— 

(a) For limited English proficient (LEP) 
children: and 

(b) Preparatory or supplementary to 
programs such as those assisted under 

tho Act. 

I3H5.S.C. 3231(a)(6)) 

• 526.2 Who Is eligible to apply for 
assistance under the Special Populations 

p 'ogram? 

T he following parties are eligible for 
assistance under the Special Populations 

Program: 

(«) Local educational agencies (LEAs). 

(b) Institutions of higher education, 
including junior or community colleges. 

(c) Private nonprofit organizations. 

<20 tf S.C 3231(b)(1)(D)) 

£526.3 What regulations apply to the 
Special Populations Program? 

1 he following regulations apply to the 
s P«*ciol Populations Program; 


(a) The regulations identified in 34 
CFR 500.3. 

(b) The regulations in (his Part 528. 

(20 ILS.C. 3223(a)(6)) 

$ 526.4 What definitions apply to the 
Special Populations Program? 

The following definitions apply to the 
Special Populations Program: 

(a) The definitions in 34 CFR 500.4. 

(b) The definitions implementing Part 
B of the Education of the Handicapped 
Act (EHA-B) for— 

(1) "Handicapped children" In 34 CFR 
300.5; and 

(2) "individualized education 
program" in 34 CFR 300.340. 

(20 U.SC. 3223(a)(6). 20 U.S.C. 1401-1420) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist Under This 
Program? 

§ 526.10 What types of projects may be 
funded? 

The Secretary provides assistance for 
activities that are preparatory or 
supplementary to programs, such as 
those assisted under the Act. designed 
to assist LEP students in achieving full 
competence in English. Special 
Populations projects may establish, 
operate, and improve— 

(a) Preschool programs for LEP 
children who have not reached 
elementary school age; 

(b) Programs for LEP children who 
receive services in accordance with the 
KHA-B and which are supplementary to 
the services required by the EHA-B; and 

(c) Programs for IEP children who by 
reason of outstanding abilities are 
capable of high performance. 

(20 U.S.C. 3231(a)(6)) 

Subpart C— How Does One Apply for 
an Award? 

§ 526.20 What requirements pertain to the 
development of an evaluation plan? 

An applicant shall demonstrate in its 
application that its plan for evaluating 
the progress and achievements of the 
proposed project meets the requirements 
of section 733 of the Act and 34 CFR 
500.50-500.52. . 

(20 U.S.C. 3231(a)(6), 3243) 

Subpart D—How Does the Secretary 
Make an Award? 

§ 526.30 What priorities may the Secretary 
establish? 

(a) In any fiscal year, the Secretary 
may establish as priorities, one or more 
of the activities listed in $ 526.1a 

(b) The Secretary announces any 
priorities in a notice published in the 
Federal Register. 


(20 U.S.C. 3231(a)(6)) 

8 526.31 How does the Secretary evaluate 
an application? 

(a) (1) The Secretary evaluates an 
application on the basis of the criteria 
listed in $528.32. 

(2) The Secretary awards a maximum 
of 100 points for all the criteria. 

(3) The maximum possible score for 
each complete criterion is indicated in 
parentheses following the heading for 
the criterion. 

(b) The Secretary then applies the 
additional factors listed in 34 CFR 
525.32. 

(20 U.S.C. 3231(a)(6)) 

5 526.32 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
selection criteria in evaluating each 
application: 

(a) Need. (25 points) the Secretary 
reviews each application to determine— 

(1) The extent of the needs of the 
special populations to be served 
including the lack of proficiency of the 
LEP children in understanding, speaking, 
and, if appropriate, reading and writing 
in the English language: 

(2) The reliability and objectivity of 
the means used to identify those needs, 
including— 

(1) The criteria and other objective 
means used to identify the LEP children 
eligible to participate in the project; and 

(il) If applicable, the basis for 
differentiating between children whose 
language problems relate to limited 
English proficiency and those whose 
language problems relate to the child’s 
handicap as identified in his or her 
individualized education program 
developed in accordance with EHA-B. 
and 34 CFR Part 300; and 

(3) The extent to which the project 
will serve those most in need of 
services. 

(b) Program objectives and design . (30 
points) (1) The Secretary reviews each 
application to determine the 
appropriateness and reasonableness of 
the applicant's design for meeting the 
needs of LEP students to be served, 
including the extent to which the 
instructional approach to be used will 
address the specific needs identified in 
the application. 

(2) The Secretary looks for the extent 
to which the project has specific and 
quantifiable objectives that will lead to 
the realization of the goals of the Act. 
including— 

(i) The manner and time schedule by 
which the applicant will meet the needs 
of LEP children served by the project, 
including— 
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(A) The achievement of goals set for 
the children served by the project, 
especially the goal of achieving English 
language proficiency as soon as 
possible: 

(0) The identification of children who 
have achieved proficiency in the English 
language adequate for their effective 
participation in the regular educational 
program; 

(C) The transfer of these children 
identified in paragruph (b)(2)(i)(D) of this 
section to the regular educational 
program as soon as possible: 

(ii) The strategies for coordination 
with established instructional programs 
at the elementary and secondary level 
for IJ-IP children in the schools operated 
or supported by LEAs in the community 
or communities to be served; and 

(iii) The way the applicant plans to 
use its resources and personnel to 
achieve each objective. 

(3) The Secretary reviews each 
application to determine the quality of 
the training plan for the project, 
including the extent to which the plan 
addresses the needs of personnel to be 
trained to meet the needs of LEP 
children to be taught by the personnel. 

(c) Commitment and capacity. (20 
points) The Secretary reviews each 
application to determine the applicant’s 
commitment and capacity to continue, 
expand, and build upon the project 
when Federal assistance ends. 

(d) Evaluation plan. (8 points) The 
Secretary reviews the strength of the 
evaluation plan and its relationship to 
the educational goals of the project and 
the activities conducted to attain those 
goals. 

Cross-Reference. See 34 CFR 75.590 
Evaluation by the grantee. 

(20U.S.C. 3231(fl)(6). 324J) 

(el Quality of personnel. (7 points) (1) 
The Secretary reviews each application 
to determine the quality of the following 
personnel: 

(1) The principal classroom 
instructional personnel. 

(ii) The project director, if one is to be 
used, and other personnel essential to 
the success of the project. 

(2) The Secretary considers— 

(i) The time that each person referred 
to in paragraphs (e)(1) (i) and (ii) of this 
section will commit to the project: and 

(ii) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 


(C) Handicapped persons; and 

(D) The elderly. 

(3) To determine personnel 
qualifications under paragraph (c)(1) of 
this section, the Secretary considers— 

(i) Experience and training, in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that 
pertain to the quality of the project. 

(f) Budget and cost effectiveness. (10 
points) The Secretory reviews each 
application to determine the extent to 
which— 

(1) The budget is adequate to support 
the project; 

(2) Costs are reasonable in relation to 
the objectives of the project: and 

(3) There is an effective plan of 
management that ensures the proper 
and efficient administration of the 
project, including evidence that 
administrative costs are a minimum 
proportion of the total costa of the 
project. 

(20 U.S.C. 3231(a)(6). 20 U.S.C 1401-1402) 

§ 526.33 What is the length of the project 
period? 

The Secretary approves a project 
period of one to three years. 

(20 U.S.C. 3231(d)(3)) 

Subpart E—What Conditions Must Be 
Met by a Recipient? 

$ 526.40 What information must be given 
to parents? 

A grantee shall inform parents or legal 
guardians of students identified for 
enrollment in the project of the 
information specified in 34 CFR 501.40. 

(20 U S C 3223(c). 3231(d)(1)(D)) 

PART 527—(REMOVED) 

8. Part 527 is removed. 

9. A new Part 537 is added to read as 
follows: 

PART 537-BILINGUAL EDUCATION: 
PROGRAM FOR THE DEVELOPMENT 

OF INSTRUCTIONAL MATERIALS 

* 

Subpart A— General 

Sec. 

537.1 Program for the Development of 
Instructional Materials. 

537.2 Who is eligible to apply for assistance 
under the Program for the Development 
of Instructional Materials? 

537.3 What regulations apply to the Program 
for the Development of Instructional 
Materials? 

537.4 What definitions apply to the Program 
for the Development of Instructional 
Materials? 


Subpart B—What Kinds of Projects Does 
the Secretary Assist Under This Program’ 

537.10 What activities are eligible for 
assistance? 

Subpart C— {Reserved] 

Subpart D—How Does the Secretary Make 
an Award? 

537 30 How does the Secretary evaluate /in 
application? 

537.31 What selection criteria does the 
Secretary use? 

537.32 What is the length of a project 
period? 

Authority: Title VII of the Elementary am! 
Secondary Education Act of 1985. as 
amended by Pub. L 90-511. 98 Stat. 2370 (20 
U.S.C. 3221-3282). unless otherwise noted 

Subpart A— General 

S 537.1 Program for the Development of 
Instructional Materials. 

The Program for the Development of 
Instructional Materials provides 
assistance to establish, operate, and 
improve programs for the developmen! 
of instructional materials in languages 
for which materials are commercially 
unavailable. These instructional 
materials must meet the needs of local 
educational agencies that offer 
instructional programs such as those 
authorized under Part A of the Act. 

(20 U.S.C 3231(a)(7)) 

S 537.2 Who is eligible to apply for 
assistance under the Program for the 
Development of Instructional Materials? 

The following parties are eligible to 
apply under the part: 

(a) State educational agencies (SEAs| 

(b) Local educational agencies (LEAs) 

(c) Institutions of higher education 
(IIIEs). 

(d) Private and public profit and 
nonprofit organizations. 

(e) Individuals. 

(20 U.S.C. 3231(a)(7)) 

$ 537.3 What regulations apply to the 
Program for the Development of 
Instructional Materials? 

The following regulations apply to this 
program: 

(a) The regulations identified in 34 
CFR 500.3. 

(b) The regulations in this Part 537. 

(20 U.S.C 3231(a)(7)) 

$ 537.4 What definitions apply to the 
Program for the Development of 
Instructional Materials? 

The definitions in 34 CFR 500.4 apply 
to this program. 

(20U.S.C. 3231(a)(7)) 
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Subpart B—What Kinds of Projects 
Does the Secretary Assist Under This 
Program? 

* 537.10 What activities are eligible for 
assistance? 

The Secretary provides assistance to 
develop instructional materials 
including testing materials for use in 
programs for limited English proficient 
persons. 

(20 U.S.C 3231(a)(7)) 

Subpart C—(Reserved] 

Subpart D—How Does the Secretary 
Make an Award? 

5 537.30 How does the Secretary evaluate 
an application? 

(a) (1) The Secretary evaluates an 
application on the basis of the criteria 
listed in S 537.31. 

(2) The Secretary awards a maximum 
of 100 points for all the criteria. 

(3) The maximum possible score for 
the complete criterion is indicated in 
parentheses after the heading for the 
criterion. 

(b) The Secretary then applies the 
additional factors listed in 34 CFR 

325.32. 

I20U.S C. 3231(a)(7)) 

§ 537.31 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
selection criteria in evaluating each 
application; 

(a) Need. (35 points) The Secretary 
reviews each application to determine 
the extent of the need for the materials, 
including— 

(1) The method used to identify the 

need; 

(2) The nature and magnitude of the 
need; and 

(3) How the applicant determined that 
the materials are not commercially 

•available. 

(b) Program objectives and design. (35 

points) 

(1) Tlie Secretary reviews each 
application to determine the 
appropriateness and reasonableness of 
Ihe applicant's design for meeting the 
need identified in the application, 
including how the instructional 
materials to be developed will meet that 
need. 

(2) The Secretary looks for the extent 
to which the objectives of the project 
will lead to the realization of the goals 
of the Act. including— 

(i) The goal of enabling LEP children 
to achieve English language proficiency; 

(ii) The time schedule established to 
develop and lest the instructional 
materials fully; and 


(iii) The manner in which the 
applicant provides for the inclusion of 
staff of one or more LEAs in the 
development and testing of the 
instructional materials. 

(c) Quality of key personnel and 
applicant. (10 points) (1) The Secretary 
reviews each application to determine 
the quality of the key personnel the 
applicant plans to use on the project, 
including— 

(1) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person 
referred to in paragraphs (c)(1) (i) and 
(ii) of this section will commit to the 
project; and 

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 

(C) Handicapped persons; and 

(D) The elderly. 

(2) To determine personnel 
qualifications under paragraph (c)(1) of 
this section, the Secretary considers— 

(i) Experience and training, in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that 
pertain to the quality of the project. 

(3) The Secretary also considers the 
applicant's experience in developing 
instructional materials. 

(d) Budget and cost effectiveness . (10 
points) The Secretary reviews each 
application to determine the extent to 
which— 

(1) The budget is adequate to support 
the project; 

(2) Costs ere reasonable in relation to 
the objectives of the project: and 

(3) There is an effective plan of 
management that ensures the proper 
and efficient administration of the 
project, including evidence that 
administrative costs are a minimum 
proportion of the total costs of the 
project. 

(e) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the applicant's methods of 
evaluation— 

(1) Are appropriate to the project; and 

(2) To the extent possible, are 
objective and produce data that are 
quantifiable. 


Cross-Reference. See 34 CFR 75.590 
Evaluation by the grantee. 

(20 U.S.C 3231(a)(7)) 

$ 537.32 What Is the length of a project 
period? 

The Secretary approves a project 
period of one to three years. 

(20 U.S.C 3231(d)(3)) 

10. A new Part 561 is added to read as 
follows: 

PART 561-BILINGUAL EDUCATION: 
EDUCATIONAL PERSONNEL 
TRAINING PROGRAM 

Subpart A—General 

Sec. 

561.1 Educational Personnel Training 
Program. 

561.2 Who is eligible to apply for assistance 
under the Educational Personnel 
Training Program? 

561.3 What regulations apply to the 
Educational Personnel Training Program? 

561.4 What definitions apply to the 
Educational Personnel Training Program? 

Subpart B—What Kindt of Projects Does 
the Secretary Assist Under This Program? 

561.10 What activities are eligible for 
assistance? 

Subpart C—How Does One Apply for an 
Award? 

561.20 What requirements pertain to the 
application advisory council and 
advisory committee? 

Subpart D—How Does the Secretary Make 
an Award? 

561.30 How does the Secretary evaluate an 
application? 

561.31 What selection criteria does the 
Secretary use? 

561.32 What additional factors does the 
Secretary consider? 

Subpart E—What Conditions Must be Met 
by a Recipient? 

561.40 What additional requirement applies 
to programs that include preservice 
truining? 

561.41 What financial assistance to 
participants is allowable under this 
program? 

Authority: Title VII of the Elementary and 
Secondary Education Act. as amended by 
Pub. L 96-511. 98 Slat 2370 (20 U.S.C 3221- 
3262). unless otherwise noted. 

Subpart A—General 

§ 561 . 1 Educational Personnel Training 
Program. 

The Educational Personnel Training 
Program provides financial assistance to 
meet the needs for additional or better 
trained educational personnel (as 
defined in 34 CFR 500.4). for programs 
for limited English proficient persons. 
These projects may provide training for 
parents and may also provide 
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educational personnel with 
opportunities for career development, 
advancement, and lateral mobility. 

(20 U.S.C. 3251(a)(1)) 

$ 561.2 Who is eligible to apply for 
assistance under the Educational 
Personnel Training Program? 

Institutions of higher education are 
eligible to apply for assistance under the 
Educational Personnel Training 
Program. 

(20 US.C. 3251(a)(1)) 

$ 561.3 What regulations apply to the 
Educational Personnel Training Program? 

The following regulations apply to the 
Educational Personnel Training 
Program: 

(a) The regulations identified in 34 
CFR 500.3. 

(b) The regulations In this Part 501. 

(20 U.S.C. 3251(a)(1)) 

$561.4 What definitions apply to the 
Educational Personnel Training Program? 

The following definitions apply to the 
Educational Personnel Training 
Program: 

(a) The definitions in 34 CFR 500.4. 

(b) "Preservice training" means 
training for educational personnel 
preparing to participate in programs for 
limited English proficient persons. 

(20 U.S.C 3251(a)(1)) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist Under This 
Program? 

$561.10 What activities are eligible for 
assistance? 

The Secretary provides assistance 
under this program for projects that 
provide training necessary to prepare 
educational personnel and parents to 
meet the ongoing needs of the limited 
English proficient (l JIP) children that 
they will be serving. Assistance may be 
provided to degree and non degree 
programs. 

(20 US.C. 3251(h)(1)) 

Subpart C—How Does One Apply for 
an Award? 

$561.20 What requirements pertain to the 
application advisory council and advisory 
committee? 

An applicant for an award under this 
program shall— 

(a) Develop its application in 
consultation with an advisory council of 
which a majority must be parents and 
other representatives of LEP children 
needing instruction from personnel with 
training similar to that provided in the 
project; 


(b) Include in its application 
documentation of consultation with the 
council and the comments which the 
council makes on the application; and 

(c) Assure in its application that it will 
provide for continued consultation w ith, 
and participation by. an advisory 
committee of parents, teachers, and 
other interested individuals that is 
selected by and predominantly 
composed of parents of LEP children 
needing instruction from personnel with 
training similar to that provided. 

(20 U.S.C. 3231(c). 3251(b)(3)(c)) 

Subpart D—How Does the Secretary 
Make an Award? 

$ 561.30 How does the Secretary evaluate 
an application? 

(a) (1) The Secretary evaluates an 
application on the basis of the criteria 
listed in I 561.31. 

(2) The Secretary awards a maximum 
of 100 points for all the criteria. 

(3) The maximum possible score for 
each complete criterion is indicated in 
parentheses following the heading for 
the criterion. 

(b) The Secretary then applies the 
additional factors in § 561.32. 

(20 US.C. 3251(a)(1)) 

$ 561.31 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
criteria in evaluating each application: 

(a) Need and impact (30 points) The 
Secretary reviews each application to 
determine— 

(1) The extent to which the applicant 
has specifically identified needs to be 
addressed by the project for additional 
or better trained educational personnel 
to serve LEP students in the community, 
geographical region, or Nation: and 

(2) The extent to which the methods 
used by the applicant to identify those 
needs are reliable and objective. 

(b) Program objectives and design. (30 
points) (1) The Secretary reviews each 
application to determine the 
appropriateness and reasonableness of 
the applicant’s proposal for meeting the 
needs identified in its application, 
including— 

(i) The extent to which those needs 
will be met by the project; 

(ii) How rapidly those needs will be 
met by the project: 

(iii) The appropriateness of the 
curriculum for meeting those needs; and 

(iv) The extent and quality of practice 
teaching or other clinical experience— 

(A) In the geographic area(a) where 
those needs have been identified; and 

(B) In the substantive subject(s) for 
which the project will train personnel. 


(2) The Secretary considers the extent 
to which a project designed to include 
preservice training contains coursework 
in— 

(i) Teaching English as a second 
language; 

(ii) Use of a non-English language for 
instructional purposes: 

(iii) Linguistics; 

(iv) Evaluation and assessment; and 

(v) Involvement of parents in the 
educational process. 

(3) The Secretary considers how well 
the specific project objectives will 
realize the goals of the Act. The 
Secretary* considers the extent to 
which— 

(1) The training objectives are—* 

(A) Clear and specific; 

(B) Measurable: and 

(C) Attainable within the proposed 
timeframe; 

(ii) The training design is appropriate 
for the proposed objectives and 
participants; 

(iii) The project will prepare teachers 
to teach English to LEP students: 

(iv) The applicant proposes to use its 
resources and personnel to achieve each 
objective; and 

(v) The project will provide 
opportunities for career development, 
advancement, and lateral mobility for 
participants in order to meet the 
changing needs of the LEP population to 
be served. 

(20 U.S.C. 3254(a). 3251(d)) 

(c) Coordination . (10 points) (1) The 
Secretary reviews each application to 
determine the applicant’s plans to 
coordinate project activities with related 
projects, including other activities 
funded under the Act. 

(2) The Secretary considers the extent 
to which the applicant will coordinate 
the project with— 

(i) Other related degree and non¬ 
degree programs and course of study at 
the IHE; and 

(ii) SEAs. LEAs. und IHEa In— 

(A) The geographic area(s) in which 
there is a need for personnel; and 

(B) The substantive subject(s) for 
which the project will train personnel. 

(3) The Secretary also considers 
whether the project will complement 
and not duplicate other activities funded 
under the Act. 

(d) Commitment and capacity. (10 
points) The Secretary reviews each 
application to determine the applicant s 
commitment to the project and capacity 
to continue, expand, and build upon the 
project when Federal assistance under 
this part ends. 

(c) Qualify of key personnel. (7 points) 
(1) The Secretary reviews each 
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application to determine the quality of 
the key personnel the applicant plans to 
use on the project, including— 

(1] The qualifications of the project 
director (if one is to be used): 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project: 

(iii) The time that each person 
referred to in paragraphs (e)(1) (f) and 

(ii) of this section will commit to the 

project: and 

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members or racial or ethnic 
minority groups: 

(B) Women: 

(C) I landicapped persons: and 

(D) The elderly. 

(2) To determine qualifications under 
paragraph (e)(1) of this section, the 
Secretary considers— 

(i) Experience and training in fields 
related to the objectives of the project; 

(it) Any other qualifications that 
pertain to the quality of the project. 

if) Budget and coat effectiveness . (8 
points) The Secretary reviews each 
application to determine the extent to 
which— 

(1) The budget for the project is 
adequate to support the project 

activities: 

(2) Costs are reasonable in relation to 
the objectives of the project; and 

(3) There is an effective plan of 
management that ensures proper and 
efficient administration of the project 
including evidence that administrative 
costs are a minimum proportion of the 
project’s total costs. 

(g) Evaluation plan. (5 points) The 
Secretary reviews each application to 
determine the Quality of the evaluation 
plan for the project, including the extent 
to which the applicant’s methods of 
evaluation— 

(1) Are appropriate to the project; and 

( 2 ) To the extent possible, are 
objective and produce data that are 
quantifiable, including— 

(i) Data on numbers of participants; 

(ii) Data on placement of participants; 

(iii) Evidence of participants’ success 
‘0 serving LEP children in accordance 
with the needs identified in the 
application; and 

(iv) Evidence that the project has 
developed the grantee’s capacity as 
described in paragraph (d) of this 

section. 

^oHs-Referunca. See 34 CFR 75,580 
• valuation by the grantee. 


(20 U.S.C 3251(a)(1). (d)) 

§ 561.32 What additional factors does the 
Secretary consider? 

(a) In addition to the points awarded 
under § 561.31. the Secretary considers 
the following factors which demonstrate 
the applicant’s competence and 
experience in programs and activjties 
such as those authorized under tlie Act: 

(1) Job placement and development. 

(2) Evidence of prior participant's 
success in serv ing LEP children in 
accordance with the needs identified in 
the prior project. 

(3) Evidence of demonstrated capacity 
and cost effectiveness as described in 

S 561.31(d) and (f). 

(b) The Secretary distributes an 
additional 10 points among the factors 
listed in paragraph (a) of this section. 
The Secretary indicates in the 
application notice published in the 
Federal Register how these 10 points are 
distributed. 

(20 U.S.C. 3254) 

Subpart E—What Conditions Must Be 
Met by a Recipient? 

{561.40 What additional requirement 
applies to programs that Include preservice 
training? 

Programs that include preservice 
training must be designed to ensure that 
participants become proficient in 
English and a second language of 
instruction. 

(20 U.S.C 3251(d)) 

$ 561.41 What financial assistance to 
participants is allowable under this 
program? 

(a) The Secretary may authorize a 
grantee to provide the following 
financial assistance to participants: 

(1) Tuition and fees—the normal and 
usual costs associated with the course 
of study. 

(2) Books—up to $250. 

(3) Travel—up to $250 for travel 
related to practice teaching or clinical 
experience. 

(4) Up to a maximum stipend of $325 
per month, including allowances for 
subsistence and other expenses for a 
participant and his or her dependents, if 
the participant is— 

(i) A full-time student in a program of 
study that was in the approved 
application; and 

(ii) Gainfully employed no more than 
20 hours a week or the annual 
equivalent of 1040 hours. 

(b) In authorizing assistance to 
participants under paragraph (a) of this 
section, the Secretary considers the 
amount of other financial compensation 
that the participants receive during the 
training period. 


(20 U.S.C. 3255) 

11. A new Part 573 is added to read os 
follows: 

PART 573—BILINGUAL EDUCATION: 
TRAINING DEVELOPMENT AND 
IMPROVEMENT PROGRAM 

Subpart A—General 

Sec. 

573.1 Training Development and 
Improvement Program. 

573.2 Who is eligible to apply for assistance 
under the Training Development and 
Improvement Program? 

573.3 What regulations apply to the 
Training Development and Improvement 
Program? 

573.4 What definitions apply to the Training 
Development and Improvement Program? 

Subpan B—What Kinds of Projects Does 
the Secretary Assist Under This Program? 

573.10 What activities are eligible for 
assistance? 

Subpan C— (Reserved] 

Subpan D—How Does the Secretary Make 
an Award? 

573.30 How does the Secretary evaluate on 
application? 

573.31 What selection criteria does the 
Secretary use? 

Subpan EH Reserved I 

Authority: Title VII of the Elementary and 
Secondary’ Education Act. as amended bv 
Pub. L 98-511.98 Stat 2370 (20 U.S.C. 3221- 
3282). unless otherwise noted. 

Subpart A—General 

{ 573.1 Training Development and 
Improvement Program. 

The Training Development and 
Improvement Program provides 
financial assistance to encourage 
reform, innovation, and improvement in 
higher education programs related to 
programs for limited English proficient 
persons. 

(20 U.S.C. 3251(a)(3)) 

§ 573.2 Who is eligible to apply for 
assistance under the Training Development 
and Improvement Program? 

Institutions of higher education (IHEs) 
are eligible to apply for assistance under 
the Training Development and 
Improvement Program. 

(20 U.SC, 3251(b)(1)) 

{ 573.3 What regulations apply to the 
Training Development and Improvement 
Program? 

The following regulations apply to the 
Training Development and Improvement 
Program: 

(a) The regulations identified in 34 
CFR 500.3. 

(b) The regulations in this Part 573. 
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(20 IVS.C 3251(a)(3)) 

§ 573.4 What definition* apply to the 
Training Development and Improvement 
Program? 

The definitions in 34 CFR 5004 apply 
to (he Training Development and 
improvement Program. 

(20 U.S.C. 3251 (n](3)) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist Under This 
Program? 

$ 573.10 What activities are eligible for 
assistance? 

The Secretary provides assistance for 
activities related to programs for limited 
English proficient persons which 
encourage reform, innovation, and 
improvement in— 

(a) Applicable education curricula in 
graduate education: 

(b) The structure of the academic 
profession; and 

(c) The recruitment and retention of 
higher education and graduate school 
facilities. 

(20 U.S.G. 3251(a)(3)) 

Subpart C—(Reserved) 

Subpart D—How Does the Secretary 
Make an Award? 

$ 573.30 How does the Secretary evaluate 
an application? 

(a) The Secretary evaluates an 
application on the basis of the criteria 
listed in § 573.31. 

(b) The Secretary awards a maximum 
of 100 points for nil the criteria. 

(c) The maximum possible score for 
each complete criterion is indicated in 
parentheses following the heading for 
the criterion. 

(20 U.S.C. 3251(a)(3)) 

§ 573.31 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
criteria in evaluating each application: 

(a) Need and impact (30 Points) (1) 
The Secretary reviews each application 
to determine— 

(1) The extent to which there are 
specifically identified needs for the 
project; and 

(ii) The extent to which the methods 
used by the applicant to identify those 
needs are reliable and objective. 

(2) The Secretary also considers the 
extent to which— 

(i) The project's objectives will assist 
in achieving the goals of the Act; and 

(ii) The applicant proposes to use its 
resources and personnel to achieve each 
objective. 

|b) Program development and 

tmprovenwnt . (30 points) The Secretary 


reviews each application to determine 
the appropriateness and reasonableness 
of the applicant’s proposal for meeting 
the needs identified in the application 
including— 

(1) The extent to which those needs 
will be met by the project; 

(2) How rapidly those needs will be 
met; 

(3) The courses, curriculum, or any 
applicable clinical training to be 
developed or revised: and 

(4) The applicant's plan to recruit and 
retain qualified faculty members for the 
training program to be improved or 
reformed. 

(c) Coordination. (10 points) (1) The 
Secretary reviews each application to 
determine the extent to which the 
applicant plans to coordinate project 
activities with related projects, including 
projects funded under the Act. 

(2) The Secretary considers how the 
applicant will coordinate the project 
with— 

(i) Other related programs and 
disciplines at the IHE; and 

(ii) SEAs. LEAs. and IHEs in— 

(A) The geographic area(s) in which 
there is a need for personnel: and 

fB) The substantive subjectfs) for 
which the project will train personnel. 

(3) The Secretary also considers the 
extent to which the project will 
complement and not duplicate other 
activities funded under the Act. 

(d) Commitment and capacity'. (10 
points) The Secretary reviews each 
application to determine— 

(1) The applicant’s commitment and 
capacity to continue, expand, and build 
upon the project when Federal 
assistance under this part ends; and 

(2) The extent to which the applicant 
demonstrates competence and 
experience in programs and activities 
such as those authorized under the Act. 
particularly in training activities directly 
related to the objectives of the project. 

(e) Quality of key personnel. (7 points) 
(1) The Secretary reviews each 
application to determine the quality of 
the key personnel the applicant plans to 
use on the project, including— 

(i) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project: 

(iii) The time that each person 
referred to in paragraphs (e)(1) (i) and 
(ii) of this section will commit to the 
project; and 

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 


have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women: 

(C) Handicapped persons; and 

(D) The elderly. 

(2) To determine personnel 
qualifications under paragraph (c](!) of 
this section, the Secretary considers— 

(i) Experience and training, in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that 
pertain to the quality of the project. 

(f) Budget and cost effectiveness. (8 
points) The Secretary reviews each 
application to determine the extent to 
which— 

(1) The budget for the project is 
adequate to support the project 
activities; 

(2) Costs are reasonable in relation to 
the objectives of the project: and 

(3) There is an effective plan of 
management that ensures proper and 
efficient administration of the project, 
including evidence that administrative 
costs constitute a minimum proportion 
of the total costs of the project. 

(g) Evaluation plan. (5 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the applicant’s methods of 
evaluation— 

(1) Are appropriate to the project; and 

(2) To the extent possible, are 
objective and produce data that are 
quantifiable. 

Cross* Reference. See 34 CFR 75.590 
(-’valuation by the grantee. 

Subpart E— l Reserved I 

12. A new Part 574 is added to read as 
follows: 

PART 574—BILINGUAL EDUCATION: 
SHORT-TERM TRAINING PROGRAM 

Subpart A—General 

See 

574.1 Short-Term Training Program 

574.2 Who is eligible to apply for asstotanc* 
under the Short-Term Training Program? 

574.3 What regulations apply to the Short- 
Term Training Program? 

574.4 What definitions apply to the Short- 
Term Training Program? 

Subpart B—What Kinds of Projects Does 
tl>e Secretary Assist Under This Program? 

574.10 What activities are eligible for 
assistance? 

Subpart C—How Does One Appfy for an 
Award? 

574.20 What requirements pertain lo 

consultation? 
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Subpart D—How Does the Secretary Make 
an Award? 

5M.30 What priorities may the Secretary 
i'StHbli&h? 

5~ l.UI How dot** the Secretary evaluate an 
implication? 

5~4.32 What selection criteria does the 
Secretary use? 

S' 1.33 What additional factors does the 
Secretary consider? 

Subpart E—What Conditions Must Be Met 
by s Recipient? 

40 What financial assistance to 
participants is allow able under this 

program? 

Authority: Title VII of the Elementary ami 

Secondary Education Ad of 1965. as 
.mended by Pub. L 96-511,96 Stat. 2370 (20 

U S.C 3221*0262). unless otherwise noted. 

Subpart A—General 

$ 574.1 Short-Term Training Program. 

The Short-Term Training Program 
provides financial assistance to improve 
Ihe skills of educational personnel and 
parents participating in programs for 
limited English proficient persons. 

(20 CSC. 3251(a)(4)) 

i 574*2 Who is eligible to apply lor 
assistance under the Short-Term Training 

Program? 

The following parties are eligible to 
apply for assistance under the Short- 
lcmi Training Program! 

(a) Local educational agencies (LEAs). 
(h) Stale educational agencies (SEAs). 
(c) Institutions of higher education 
(11 IEs). including junior or community 
colleges. and private for-profit or 
nonprofit organizations, which apply — 

(1) After consultation with one or 
more LEAs or SEAs; or 

( 2 ) Jointly with one or more LEAs or 
SFAs. 

(2t> U.S.C. 3251(b)(2)) 

i 574.3 What regulations apply to the 
Short-Term Training Program? 

The following regulations apply to the 
Short-Term Training Program: 

(a) The regulations identified in 34 

CFR 500.3. 

(b) The regulations in this Part 574. 

(at U S.C. 3251(a)(4)) 

£574.4 What definitions apply to the 
Short-Term Training Program? 

The following definitions apply to the 
Short-Term Training Program: 

U) The definitions in 34 CFR 500.4. 

■ u ) ’Consultation* 4 means engaging In 
discussion* with appropriate persons 
^presenting entities to be served by the 
proposed project to determine needs. 
fl nd providing opportunities for those 
Persons to contribute to the 
welopment operation, and evaluation 
of ’he proposed project. 


(20 VS. C. 3223. 3251(a)(4)) 

Subpart B—What Kinds of Projects 
Does the Secretary Assist Under This 
Program? 

§ 574.10 What activities are eligible for 
assistance? 

The Secretary provides assistance for 
the following activities: 

(a) Training designed to improve the 
instructional competence of teachers in 
carrying out their responsibilities in 
programs for limited English proficient 
persons. 

(b) Training designed to improve the 
skills of educational personnel other 
than teachers, in carrying out their 
responsibilities in programs for limited 
English proficient persons. 

(c) Training designed to improve the 
skills of parents in carrying out their 
responsibilities in programs for limited 
English proficient persons. 

(20 U.S.C, 3251(a)(4)) 

Subpart C—How Does One Apply for 
an Award? 

5 574.20 What requirements pertatnjo 
consultation? 

An IHE or a private for-profit or 
nonprofit organization, which applies 
after consultation with ooe or more 
LEAs or SEAs, shall certify in its 
application that the consultation took 
place during the development of the 
proposed project and that the 
confutation will continue during the 
project period. 

(20 USC.32S1 (b)(2)) 

Subpart D—How Does the Secretary 
Make an Award? 

S 574.30 What priorities may the Secretary 
establish? 

(a) The Secretary may annually 
establish, as a priority, one or more of 
the activities listed in S 574.10. 

(b) The Secretary announces any 
annual priorities in a notice published in 
the Federal Register. 

(20 U.S.C. 3251(a)(4)) 

§ 574.31 How does the Secretary evaluate 
an application? 

(a) (1) The Secretary evaluates an 
application on the basis of the Criteria 
listed in S 574.32. 

(2) The Secretary awards a maximum 
of 100 points for all the criteria. 

(3) The maximum possible score for 
each complete criterion is indicated in 
parentheses following the heading for 
the criterion. 

(b) The Secretary then applies the 
additional factors in $ 574.33. 

(20 U.S.C. 3241(h)(4)) 


§ 574.32 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
criteria in evaluating each application: 

(a) Need. (30 points) The Secretary 
reviews each application to determine— 

(1) The extent to which there are 
specifically identified needs to be 
addressed by the project for Ihe 
improvement of (he skills of educational 
personnel and parents participating in 
programs for limited English proficient 
persons; and 

(2) The extent to which the methods 
used by the applicant to identify those 
needs arc reliable and objective. 

(b) Program objectives and design. (30 
points) (1) The Secretary reviews each 
application to determine the 
appropriateness and reasonableness of 
the applicant** proposal for meeting the 
needs identified in the application, 
including— 

(1) The extent to which those needs 
will be met by the project: 

(ii) How rapidly those needs will be 
met by the project: and 

(in) Whether an appropriate 
curriculum is proposed for meeting those 
needs. 

(2) The Secretary also considers how 
well the specific project objectives will 
lead toward the realization of the goals 
of the Act. including consideration of the 
extent to wiiich— 

(1) The training objectives are— 

(A) Clear and specific; 

(B) Mensurable; and 

(C) Attainable within the proposed 
timeframe: 

(ii) The training design is appropriate 
for the proposed objectives and 
participants; 

(iii) The project is designed to train 
participants to teach English to LEP 
children; and 

(iv) The applicant proposes to use its 
resources and personnel to achieve each 
objective. 

(20 U.S.C. 3254(a), 3251(d)) 

(c) Coordination. (10 points) (1) The 
Secretary reviews each application to 
determine the applicant's plans to 
coordinate project activities with related 
projects, including other activities 
funded under the Act. 

(2) The Secretary considers— 

(i) How the applicant will coordinate 
the project with SEAs, Leas, and IHEs 
in— 

(A) The geographic area(s) in which 
there is a need for personnel; and 

(B) The substantive subject(s) for 
which the project will train personnel: 
and 










48370 


Federal Register / Vol. 50. No. 226 / Friday. November 22, 1985 / Proposed Rules 


(ii) The extent to which the project 
will complement and not duplicate other 
activities funded under the Act. 

(d) Commitment and capacity. (10 
points) The Secretary reviews each 
application to determine the applicant's 
commitment to the project and capacity 
to continue, expand, and build upon the 
project when Federal assistance under 
this part ends. 

(e) Quality of key personnel. (7 points) 

(1) The Secretary reviews each 

application to determine the quality of 
the key personnel the applicant plans to 
use on the project, including— 

(1) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person 
referred to in paragraphs (e)(1) (i) and 
(ii) of this section will commit to the 
project; and 

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 

(C) Handicapped persons: and 

(D) The elderly. 

(2) To determine personnel 
qualifications under paragraph (e)(1) of 
this section, the Secretary considers— 

(i) Experience and training, in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that 
pertain to the quality of the project. 

(f) Budget and cost effectiveness . (8 
points) The Secretary reviews each 


application to determine the extent to 
which— 

(1) The budget for the project is 
adequate to support the project 
activities; 

(2) Costs are reasonable in relation to 
the objectives of the project; and 

(3) There is an effective plan of 
management that ensures proper and 
efficient administration of the project, 
including evidence that administrative 
costs constitute a minimum proportion 
of the total costs of the project. 

(g) Evaluation plan. (5 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the applicant’s methods of 
evaluation— 

(1) Are appropriate to the project; and 

(2) To the extent possible, are 
objective, and produce data that are 
quantifiable, including— 

(i) Data on numbers of participants; 

(ii) Evidence that participants’ 
performance successfully addresses the 
needs identified in the application; and 

(iii) Evidence that the project has 
developed the grantee's capacity as 
described in paragraph (d) of this 
section. 

Cro**-Reference. See 34 CFR 75.590 
Evaluation by the grantee. 

(20 U-S.C. 3251(a)(4)) 

§ 574.33 What additional factors does the 
Secretary consider? 

(a) In addition to the points awarded 
under { 574.32. the Secretary considers 
the following factors which demonstrate 
the applicant's competence and 
experience in programs and activities 
such as those authorized under the Act; 

(1) Evidence of prior participants' 
success in serving LEP children in 


accordance with needs identified in the 
prior project. 

(2) Evidence of demonstrated capacity 
and cost effectiveness as provided in 
i 574.32(d) and (f)- 
(b) The Secretary distributes an 
additional 10 points among the factors 
listed in paragraph (a) of this section, 
The Secretary indicates in the 
application notice published in the 
Federal Register how these 10 points are 
distributed. 

(20 U.S.C. 3251(a)(4). 3254) 

Subpart E—What Conditions Must Be 
Met by a Recipient? 

§ 574.40 What financial assistance to 
participants is allowable under this 
program? 

(a) The Secretary may authorize a 
grantee to provide the following 
financial assistance to participants: 

(1) Up to $250 for travel directly 
related to the individual’s participation 
in the short-term training. 

(2) Up to $325 per month for costs 
including allowances for subsistence 
and other expenses for a participant and 
his or her dependents. 

(b) (1) A grantee may provide financial 
assistance to an individual participating 
in short-term training only to the extent 
necessary to allow the individual to 
participate in the training. 

(2) In authorizing assistance to 
participants under paragraph (a) of this 
section, the Secretary considers the 
amount of other financial compensation 
that the participants receive during the 
short-term training period. 

(20 U.S.C. 3255) 
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440 ......47982 

704 .-. 46090. 46309 

7,8 ..46104. 46309. 47765 

796 -46765 

797 -- -.48102 

798 .. 46104. 46121 

799 . 46909. 46104. 46121. 

46133.46785.47569. 

48102 


42 CFR 

412_.„ 

432 . 

433 . 


435 _ 


46651 

46652 
.46652 
46652 


438.. 

Propot*d Rules: 

435.. 

436..,.. 

442.. 


43 CFR 
4 _ 


_46652 

_48102 

.48102 

_45921 


.47222 


403. 47049 

416. 47050 

1820_ 46044 

2780-- 46770 

4100- .*45824 

Proposed Rules: 

4- 47237 

7_ 47073 

44 CFR 

64 ... 46297, 47540 

65 . 46044 

67_46045 

Proposed Rules: 

67...^_46143 


45 CFR 

801 ___ 

46 CFR 

Proposed Rules: 

67 __ 

172 _ 

47 CFR 


45608 


.47411 



68 ___ 

73..46047. 

47391.47408. 

90 —.___ 

97_ 


.46315. 47238 


47050 
45608. 47051 

L— .47050 

_45827 

...... 47050 

.....47051 

47741 
48191 
47746 
47543. 48203 
47051. 47055. 
48089-40093 
46040, 47748 
.46048 



47076. 


76. ..45643. 

87_ 



45841 

48229 
45643. 47412 

.46144 

-45600 

.. 45843 

47765, 47774 
47784, 48106, 

48230 
47412, 48232. 

48235 
..47080 


... 46572 
46298 

45708, 46470 
48332 
48332 
47784 
46796 


46666 
49614,45728 
-46728 


107___45728 

171.„_ 

__45720 

172....45728, 46053 

173. 

... 45728, 46053-46054 

174. 

_45728. 46053 

175.— 

45728 

176. 

-45728. 46053 

177 

4572ft 

17$- -45728 

190. 45728 

191..._ 

...45728 

192 

.-.45728 

193. 

__45728 

195. 

. 45728 

571— 

, ...46056 

1002._ 

__47224 

1033. 

. 48211 

1144. 

-46066. 47055 

1241. 

.47749 

Proposed Rules: 

192. 

^ ..45845 

212™. 

..45917 

217._ 

__45917 

218 


219. 

.45917 

225. 

45917 

571 46 1 44 

574_ 

...48107 

50 CFR 


23_— 

.. .. 48212 

1 7 mn.HHI 

.45614-45621 

204. 

.. 46068 

285. 

...45828 

604. 

.47225 

650 

.— 46069 

652. 

46072, 46671,47225 

663. 

____45028 

671. 

....47549 

675. 

46072 

Proposed Rules: 

Ch. II. 

. 48236 

17. 

. 45632-45638. 45846. 


46320.46797 

611_ 

_47080. 48236 

652... 

__....46145 

672. 

.47080. 48236 

675.. 

.47080. 48236 

681-48108 


LIST OF PUBLIC LAWS 


Notr. No public bills which 
have become law were 
received by the Office of the 
Federal Register lor inclusion 
In today's list of Public Laws. 
Last List November 20, 1983 
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